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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CRIMINAL DIVISION

UNITED STATES OF AMERICA

v Case No, 2017-CF2-1189

CASSANDRA BEALE Judge Robert Morin

REPLY TO GOVERNMENT’S OPPOSITION MOTION
TO RECONSIDER DISMISSAL ORDER

Defendant Cassandra Beale, by and through undersigned counsel, hereby replies to the
Government’s Opposition (Govt. Opp. Defs.” Mot. Dismiss Superseding Indictment with
Prejudice, Dec. 10, 2018 (“Opposition”)) to her motion asking this Court to reconsider its
dismissal order and dismiss the charges against her with prejudice. The Government’s
recalcitrance regarding this Court’s May 18 Order, which directed the Government to turn over
the grand jury transcripts to chambers, cannot be permitted to go unchecked. As repeatedly and
clearly stated in her other filings, Ms. Beale asks this Court to construe the Government’s willful
failure to comply with the order, as well as its silence in response to the Court’s and defense
counsel’s communications—and now, its brazen decision to ignore, in its Opposition, this central
aspect of Ms. Beale’s argument—as an admission that Ms. Beale was not properly indicted, or
otherwise, as a sanction for the Government’s wiliful and abiding failure to comply with a court
order. Ms. Beale also joins Michael Basillas’s reply motion to the extent that it argues that the
Government’s reckless conduct regarding its discovery obligations is sufficient to justify
dismissal of the charges with prejudice.

PROCEDURAL BACKGROUND

On May 18, 2018, this Court heard argument on outstanding motions in a pretrial



readiness hearing for the Group 4 defendants.! In ruling on Ms. Beale’s motions, this Court
stated. “I am going to direct the government to provide the court grand jury transcripts
concerning Ms. Beale and any arguments made by the government to the grand jury about
whether or not she should be indicted.” (Tr. 5/18/18 at 38 (hereinafter “May 18 Order”)
(“Exhibit A™).)* Despite this clear directive from the Court, as of ten days before Ms. Beale’s
next trial readiness hearing and approximately one month after the Court’s ruling, counsel for
Ms. Beale had not received any information regarding the Court’s review. Defense counsel thus
asked chambers and the Government about the status. The Court (through Special Counsel
Alysa Austin) replied that it did not believe that chambers had received the transcripts and asked
the Government to confirm. (See Email from Alysa P. Austin, Special Counsel, The Honorable
Chief Judge Robert E. Morin, to Courtney Miller, Counsel, Cassandra Beale, June 20, 2018
(“Exhibit B”).) To defense counsel’s knowledge, the Government did not respond. Several days
later, defense counsel followed up with the Government, asking again for confirmation regarding
whether it had satisfied the Court’s order. (See Email from Courtney Miller, Counsel, Cassandra
Beale, to Jennifer Kerkhof¥, Assistant United States Attorney, June 25, 2018 (“Exhibit C”).)
Again, the Government did not respond. Given this blatant noncompliance, Ms. Beale filed a
Motion to Dismiss the Indictment, July 4, 2018 (“Exhibit D), which was premised entirely on
the Government’s failure to comply with the May |8 Order.

Alongside this dispute, the Court, prosecutors, and dozens of defendants, including Ms.

Beale, were engaged in a frenzied battle over the Government’s Brady and Rule 16 violations.

Ms. Beale was part of Group 4, but during the hearing. the Court continued her trial upon her request. That trial
never took place because the charges against everyone were ultimately dismissed.

To avoid overwhelming the Court with paper, only the pages of the transcript that discuss Ms. Beale’s motions
are attached. In addition, relevant motions that Ms. Beale previously filed are also attached to this reply, but
any attachments thereto have been excluded.



For months, several defense counsel had catled the Court’s attention to a variety of ways in
which the Government was not fulfilling its discovery obligations. (See, e.g., Beale Mot.
Sanction Govt. Violating Brady and Mot. for Govt. Properly Disclose Brady Material, Mar. 9,
2018, at 5-7 (“Sanctions Motion™).) On May 31, 2018, this Court found that the Government
had indeed violated Brady and Rule 16 of the Superior Court Rules of Criminal Procedure, by
intentionally not turning over—or even disclosing the existence of —dozens of Project Veritas
video clips that “would be important to the preparation of any defense” and “in some cases,
[would] be exculpatory.” (See Tr. 5/31/18 at 35-37, Order, Nov. 9, 2018, at 1-2 & n.2, 4.) The
Court sanctioned the Government by precluding it from “proceed[ing] on any conspiracy to riot
or Pinkerton [liability] theory . . . on behalf of any defendant” and by dismissing the conspiracy
charge with prejudice as to “the remaining defendants.” (Tr. 5/31/18 at 37.) The Government
asked the Court to reconsider a narrow part of its decision—i.e., that the Government had “made
an intentional misrepresentation to the Court.” {Govt. Recons. Mot., June 28, 2018, at 2.} Soon
thereafter, the Government moved to dismiss all charges against all defendants without
prejudice, and the Court granted that motion. (See Order, July 6, 2018, at 2.)

Having filed her motion to dismiss on other grounds just two days prior to this dismissal,
and having understood the Court’ discovery sanction to have dismissed the conspiracy charge
with prejudice, Ms. Beale responded by asking the Court to reconsider its dismissal order and
dismiss all charges against her with prejudice. (Mot Recons. Dismissal Or., July 11, 2018, at 1
(“Motion to Reconsider”) (“Exhibit E”).) The primary reason proffered in Ms. Beale’s motion
was, as articulated in her prior motion, the Government'’s silence regarding the Court’s order to
turn over the relevant grand jury transcripts. (See il. (“Defense counsel continues to believe that

Ms. Beale was never properly indicted in the first place, and because the Government has

)



refused to show otherwise—by ignoring, for nearly two months, this Court’s order to turn over

the grand jury transcripts—her case should be dismissed with prejudice.”)® The Court ordered

the Government to respond to Ms. Beale’s motion and to another motion filed by one of her co-
defendants, Michael Basillas, within 60 days. (Order, July 13, 2018, at 1.)

The day before the Government’s responsc was due, the Government requested an
extension of time, arguing that Ms. Beale’s motion implicated its Reconsideration Motion and
that, therefore, a response was not appropriate until the Court issued a ruling in that litigation.
(Govt. Mot. Extend Time, Sept. 10, 2018, at 2.) Again, this motion entirely ignored Ms. Beale’s
rationale regarding the Government’s failure to comply with the Court’s May 18 Order. Ms.
Beale made this point exceptionally clear in her Opposition to the Government’s Motion to
Extend Time, Sept. 11, 2018 (“Exhibit F), again spciling out the independent grounds for a
dismissal with prejudice, as well as the importance of the Court’s review of the grand jury
transcripts. The Court granted the Government an extension, requiring a response within 30 days
of the Court’s ruling on its Reconsideration Motion. (Order, Sept. 12, 2018, at 1.)

Finally, after receiving a favorable—though cxceedingly narrow—ruling on its

The Government, in its Opposition, ignores this argument {rom Ms. Beale’s motion—the only one that
expressly explains why the charges should be dismissed with prejudice—-and instead contends that Ms. Beale’s
rationale hinged on “the Government’s Brady violations.” queting from a different argument in Ms. Beale’s
motion. The sentence quoted by the government, in full, reads: “Moreover, as explained in Ms, Beale’s and
several of her co-defendants’ motion to strike, this Honorable Court has alrcady dismissed with prejudice Count
Three, the conspiracy charge, as a sanction for the Goverinent’s Brady violations.” Id. (citation omitted). The
Opposition thus misrepresents Ms. Beale's remark about 1he Court’s Brad)y sanction, inexplicably and
disingenuously characterizing it as the sole grounds for her Motion to Reconsider,

As the Court notes in its Order on the Reconsideration Motion, the Government took pains to draw its motion
vety narrowly, informing the Court that “it does not seck rcconsideration of (1) the Court’s finding of
[discovery violations] as a result of the government’s failure to turn over or disclose the existence of a number
of videos, (2) the Court’s finding that the failure 10 disclosc the videos was intentional or (3) the sanctions
imposed by the Court as a result of the violations,” (Order. Nov. Y, 2018, at 2.) The Court made clear that the
“laser-like focus of the Motion™—and therefore of the Court’s ruling—onty addressed “that the prosecutors did
not make intentional misrepresentations to the Court.™ /¢ al 2; see also id. at 2 n.2, 8 (ruling that while the
Government’s decisions not (o disclose cerizin discovers malerials were intentional, its misrepresentations to
the Court were not). Despite the Government s representalions and the clearly narrow scope of the Court’s



Reconsideration Motion, the Government filed its Opposition. In thirteen pages, the
Government focuses entirely on its discovery violations and the Court’s ruling upon
reconsideration, and yet again, completely ignores Ms. Beale’s primary reason for requesting a
dismissal with prejudice—the Government’s willfu! noncompliance with the May 18 Order and
its abject (and now remarkably enduring) silence in response to the Court’s and defense
counsel’s communications and filings surrounding that order. The Government argues that Ms.
Beale cannot demonstrate “flagrant prosecutorial misconduct” or resulting in prejudice.
(Opposition at 10—12.) Ms. Beale disagrees.
ARGUMENT
I. The Court Should Dismiss Ms. Beale’s Charges with Prejudice Due to the

Government’s Continued, Willful Refus:l to Obey the Court’s Clear Directive to
Turn Over Specified Portions of the Grand Jury Transcripts.

A. The Court’s Review of the Grand Jury Transcripts Remains a Live and
Critical Issue.

The Court’s review of the grand jury transcripts is critical 1o shedding light on core
aspects of the Government’s prosecution of Ms. Beule. Since January 2018, when the
Government dismissed charges against all but 59 dcfendants, defense counsel have been
flummoxed by their client’s continued prosecution. Ms. Beale’s boyfriend, Jared Farley, was
one of the dismissed defendants, despite the fact that the Government’s evidence against him
was stronger than its evidence against Ms. Beale. ()1 the verge of trial, the only designated

evidence against her consisted of several video clips showing Ms. Beale and Mr. Farley

ruling, however, the Government’s Opposition minimizes the import of the discovery violations themselves and
implicitly mischaracterizes the scope of the ruling. (See, ¢.g., Opp. at 12 (characterizing the violations as
involving “innocent explanations™), 13 n.9 (calling (he violations “understandable” and “good-faith mistakes™).)
Moreover, the Government’s excusc throughout—that it was a big case with a lot of evidence—deserves no
credit. When the Government decides to indict over 200 people, it accepts (he responsibility to employ
whatever resources are necessary to follow the rules and law for each of those individuals.

W



peacefully protesting (and even standing still as a crowd rushed past them to charge a police
line), and a series of text messages illustrating that Mr. Farley was Ms. Beale’s sole source of
information about the protest and that Ms, Beale was worried about the group’s potential illegal
conduct and the anticipated police presence.

For some time, defense counsel thought that :he reason for the Government’s continued
prosecution of Ms. Beale was that it believed, as AUSA Jennifer Kerkhoff had expressed months
earlier, that Ms. Beale had attended the January 8 planning meeting for the protest. Only after
briefing and orally arguing a motion in February that directly implicated this aspect of the
Government’s case against Ms. Beale—and a full week after the Government ignored the
Court’s request that it “take a second look™ at its evidence and discuss defense counsel’s
contention that Ms. Beale was not at the planning meeting—did AUSA KerkhofY finally admit
that she had misidentified someonc else as Ms. Bealc and had been aware of the
misidentification prior to the briefing and argument on that motion. (See Sanctions Motion at 4—
5.) When this misidentification came to light and the Government designated its evidence
against Ms. Beale, defense counsel filed a motion alleging vindictive prosecution because the
“only circumstance that substantially distinguishe[d| Ms. Beale’s situation from that or Mr.
Farley . . . [was] her notice that she might file suit against the District of Columbia and/or its
agents.” (Mot. Join Def. Elizabeth Lagesse’s Mot. Dismiss for Vindictive or Selective
Prosecution, Apr. 27, 2018, at 2.)

Reviewing the grand jury transcripts is essential to discerning several key issues here.
First, in responding to Ms. Beale’s motions surrounding the Government’s willfully late
disclosure of its misidentification, the Government argued that Ms. Beale was not prejudiced

because it had not provided this information to the ¢rand jury. (Govt’s Omnibus Opp. to Mot.



Sanction Govt. for Alleged Brady Violations and Mot. to Hold Govt to Its Notice of Intent to
Proceed, 17 8-9, Apr. 30, 2018.) Not only would evidence that the Government had so informed
the grand jury undermine the Government’s argument, but presenting this type of false
information would constitute grounds for dismissal of the indictment with prejudice. See Hunter
v. United States, 590 A.2d 1048, 1051-52 (D.C. 1991). Second, the grand jury transcripts might
well illustrate that the Government did not present Ms. Beale’s matter—and perhaps those of her
codefendants—with the individualized proof requircd by law. A defect in the specificity of
proof on which the indictment was based is another ground for dismissing the indictment with
prejudice. See Sup. Ct. R. Crim. P., Rule 6 (b)(3)(B)(it1). Third, a review might show that the
Government did not significantly differentiate Ms. Beale’s conduct from that of Mr. Farley,
thereby calling into question the candor of the Governiment’s explanation, at the May 18 hearing,
about why it chose to dismiss the charges against Mr. Farley but not against Ms. Beale. (See
generally Mot. to Join Def. Elizabeth Lagesse’s Mot. to Dismiss the Indictment for Vindictive or
Selective Prosecution, Apr. 27, 2018.) Despite the dismissal of Ms. Beale’s charges, then, the
information that might be gleaned from the Court’s review of the transcripts is still live in that it
could further call into question the Government’s candor and could undermine the indictment
itself.

B. The Government’s Willful Refusal to Turn Over the Transcripts—and Its

Unwillingness te Even Acknowledge the Court’s Order to Do So—Is
Grounds for a Dismissal with Prejudice.

The Government’s decision not to alert defense counsel (and the Court) to its
misidentification sooner—at the very latest, in its response to Ms. Beale’s motion directly
challenging that identification—is avoidant, dishonest, and ultimately deceptive. Moreover, that
decision is illustrative of precisely the same pattern of behavior that was at issue in the in the

litigation over the Government’s Project-Veritas-reluted discovery violations.



Even more, this pattern of behavior has culminated in the current dispute over the Court’s
May 18 Order—in the form of the Government’s abjcct unwillingness to even acknowledge, let
alone obey, that order. Despite a clear directive from the Court, two emails (from chambers and
defense counsel) inquiring as to the Government’s compliance, and three filings by Ms. Beale
that clearly address both the Government’s noncompiiance with the order and its silence
regarding subsequent communications related to the order, the Government has avoided—for
nearly seven months—to turn over the requested portions of the grand jury transcripts. Aside
from this failure to comply, it has refused to even acknowledge that this Court order exists,
choosing to be utterly nonresponsive to emails and blatantly ignoring in its filings that the
motion currently being litigated is clearly premised on its failure to comply. This is yet another
manifestation (as displayed in both the dispute over the Project-Veritas-related discovery
violations and the misidentification of Ms. Beale) of the Government selectively deciding what
to communicate to defense counsel and the Court, and when to do so.

The Government cannot be permitted to bury its head in the sand and act as if the May 18
Order never happened. Such willfully ignorant behavior mocks the adversarial process and
impugns the integrity of the Court. The fairness of criminal procedure depends, in part, on the
trust placed on prosecutors to abide by heightened responsibilities and hold themselves to the
utmost ethical standards. The Government’s avoidance is particularly egregious given that, as
explained above, it is part of a pattem with deep roots in the Government’s prosecution both of
this case generally and of Ms. Beale in particular. Indeed, in continuing to ignore the May 18
Order and Ms. Beale’s repeated reminders of that Order, the Government essentially thumbs its
nose at the Court’s recent warning that it will not excuse future “misunderstanding[s] of the

Court’s directives.” (See Order, Nov. 9, 2018, at 8.) For these reasons, the pattern of behavior at



issue here embodies foundational prosecutorial misconduct.

Dismissal with prejudice is an appropriate sanction for willful failure to comply with a
court order, and such a sanction is necessary in this instance.®* Courts have broad discretion in
awarding sanctions but, in so doing, they should consider whether the failure to comply was
willful and whether the opposing party was prejudiced by the noncompliance. Bussell v.
Berkshire Assocs., 626 A.2d 22, 24 (D.C. 1993). Here, the Government’s continued failure to
comply with the May 18 Order is obviously willful. The Order was unambiguous, and both the
Court and defense counsel inquired as to the status of the Government’s compliance with the
order. The silence from the Government, as well as its misattribution of the reason for Ms.
Beale’s Motion to Reconsider, not only underscores the willful nature of its conduct, but also
highlights the Government’s bravado.

Heavy sanctiohs are often necessary (o deter such recalcitrant behavior. Weisberg v.
Webster, 749 F.2d 864, 871-72 (D.C. Cir. 1984) (“If dismissal is to perform the deterrent
function envisioned in [the case law], dismissal of the entire case will often be necessary . . . .
Limited dismissal may present [a party] with nothing to lose and something to gain.”); ¢f. United
States v. Koerber, 813 F.3d 1262, 1277 (10th Cir. 2016) (“[W here the delay in bringing a case
to trial is the result of intentional dilatory conduct or a pattern of neglect on the part of the
Government, dismissal with prejudice is the appropriate remedy.”). Here, given that the Court,
upon the Government’s motion, has alrcady dismissed Ms. Beale’s charges without prejudice, a

heavier sanction—dismissal with prejudice—is necessary to effectively deter future instances of

3 The Government cites to federal case law to argue that disimissal with prejudice is only appropriate where a
defendant was prejudiced by “flagrant prosccutorial misconduct.” (Opp. at 10.) Even if this is the applicable
standard here, Ms. Beale asserts that that standard is easily met. Willful failure to comply with a court order is
among the most “flagrant” of prosccutorial misconduct. And prejudice resulted for the reasons explained
below.



willful noncompliance with a court order.

Moreover, the Government’s noncompliance is prejudicial to Ms, Beale. Had Ms, Beale
been aware of the results of the Court’s review of the grand jury transcripts earlier, she could
have requested dismissal, and perhaps dismissal with prejudice, sooner. Instead, defense counsel
have filed multiple motions that simply attempt to get the Government to do what the Court
ordered it to do nearly seven months ago. Indeed, the D.C. Court of Appeals upheld a trial
court’s dismissal with prejudice for failure to comply with a court order where “[a]ppellees were
driven to file four separate motions, resulting in a wasteful expenditure of time and energy by the
court and counsel.” Messengale v. 3M Bus. Prods. Sales, Inc., 504 A.2d 574, 579 (D.C. 1985).
The Government’s delay in complying with the May 18 Order has similarly prejudiced Ms.
Beale; this reply motion is defense counsel’s fourth formal filing reminding the Government of
the order. Finally, if this Court, as requested, construes the Government’s silence and
noncompliance as an admission that Ms. Beale was not properly indicted, Ms. Beale would also
have been prejudiced by shouldering an invalid indictment for nearly two years.

Accordingly, Ms. Beale strongly urges the Court to construe the Government’s willful
failure to comply with the May 18 Ordcr, as well as its silence in response to the Court’s and
defense counsel’s communications—and now, its brazen decision to ignore this central aspect of
Ms. Beale’s argument—as an admission that Ms. Beale was not properly indicted, or otherwise,
as a sanction for the Government’s willful and abiding failure to comply with a court order.

H. In the Alternative, the Court Should Dismiss the Charges with Prejudice for the
Reasons Stated in Mr. Basillas’s Reply Brief.

In addition, Ms. Beale joins Mr. Basillas’s Reply to Government’s Opposition to Motion
to Dismiss Indictment, Dec. 11, 2018 (“Exhibit G”), to the extent that it argues that the

Government’s conduct regarding its discovery obligations is sufficient to justify dismissal with
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prejudice. This joinder provides an alternate grounds for the Court to dismiss the charges against
her with prejudice. The reckless nature of the Government’s conduct affected all of the
defendants in this case, including Ms. Beale, as they each experienced the brunt of the
Government’s nondisclosure of both the edits made 1o the planning meeting video and the
existence of dozens of other videos. Although, unlike Mr. Basillas, Ms. Beale was not in trial at
the time that the Court leamed of the Government’s misconduct, she was nonetheless prejudiced
by it. Had she been aware of the exculpatory nature of the comment at the end of the planning
meeting video, as well as the existence of the dozens of other videos, her entire trial preparation
strategy would have shifted. Of her approximately 30 filings, at least several of them would
have been strengthened or radically altered by the addition of this information. Moreover, Ms.
Beale (twice) walked up to the precipice of trial, cxperiencing the psychological and practical
implications of trial preparation. This toll, as well as the emotional toll of shouldering a false
indictment for almost two years, is prejudice enough.
CONCLUSION

The Government’s refusal to follow a clear court order for over half of a year is more
than enough reason for the Court to dismiss the all of the charges against Ms. Beale with
prejudice. At the same time, the Court should order the Government to show cause why it

should not be held in contempt for this willful misconduct.

Dated: December 17, 2018 Respectfully submitted,

{s/ Roy L. Austin, Jr.

Roy L. Austin, Jr. (D.C. Bar No. 980360)
Courtney Miller (D.C. Bar No. 242235)
HARRIS, WILTSHIRE & GRANNIS LLP
1919 M Street, NW

Eighth Floor



Washington, D.C. 20036
Telephone: (202) 730-1300
Fax: (202) 730-1301
raustin@hwglaw.com
cmiller@hwglaw.com

Counsel for Cassandra Beale
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CERTIFICATE OF SERVICE

I hereby certify that a true and corrcct copy of the foregoing document was electronically
filed on December 17, 2018, and served on counsel for the Government via CaseFileXpress:

David B. Goodhand

Office of the United States Attorney
for the District of Columbia

555 Fourth Street, N'W.
Washington, D.C. 20530
David.Goodhand2@usdoj.gov

/s/ Roy L. Austin_Jr.
Roy L. Austin, Jr.
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CRIMINAL DIVI3ION

UNITED STATES OF AMERICA,

Vs, : Criminal Action Nos.

CASSANDRA BEALE : 2017 CF2-1189

MOLLY CARTER : 2017 CFz2-1380

PHILLTP GLASER : 2017 CF2-1368

CHRISTIAN VALENCIA : 2017 CF2-1203

ARTURO VASQUEZ, : 2017 CF2-1369
Defendants.

Washington, D.C.
Friday, May 18, 2018

The above-entitled matter came on for a hearing before the
HONORABLE ROBERT E. MCORIN, Asscciate Judge, in the
Courtroom Number 203, commencing at approximately

9:54 a.m.

THIS TRANSCRIPT REPRESENTS THE PRODUCT
OF AN OFFICIAL REPORTER, ENGAGED BY THE
CCURT, WHO HAS PERSONALLY CERTIFIED THAT
IT REPRESENTS TESTIMONY AND PROCEEDINGS
QF THE CASE AS RECORDED.

APPEARANCES:
On behalf of the Government:
JENNIFER KERKOFF, Esquire

Assistant United States Attorney

GERCHA RICHARDS WHITE {(202) 8§879-1087
Official Court Reporter
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(Continued)

On behalf of the Defendant Cassandra Beale:
COURTNEY MILLER, Esquire

Washington, D.C.

On behalf of the Defendant Molly Carter:
WILLIAM F. COFFIELD, Esquire

Washington, D.C.

Cn behalf of the Defendant Phillip Glaser:
JONATEAN R. FELLNER, Esquire

Washington, D.C.

On behalf of the Defendant Christian Valencia:
REBECCA 5. LEGRAND, Esguire

Washington, D.C.

Cn behalf of the Defendant Arturo Vasquez:
PATRICK LINEHAN, Esguire

DWIGHT DRAUGHON, Esquire

DAVID FRAGALE, Esguire
Washington, D.C.
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the planning, so just put that on —-

THE COURT: <Can I just say, we have t¢ have some
structure to this. 8So if you're relying on your
pleadings, I prefer not to have supplemental argument
after the ruling. I'm not prohibiting you, but just keep
that in mind.

Thank vyou.

We have the moticn to dismiss indictment on
behalf of Mr. Glaser, there's multiplicitas. Do you want
to argue that or rely on —--

MR. FELLNER: I'll submit on the paper.

THE COURT: Again, I believe Judge Leibovitz
denied a similar moticn and I'll adept her motion of the
ruling thereof.

We have a motion by Ms. Beale to dismiss for
vindictive -- prosecution. T think I'm going to include
in that alleged -- you alsc have a motion for alleged
Brady viclaticn, s¢ I'm going to combine those two motions
for Defendant Beale.

MR. AUSTIN: Do you want to hear those now, Your
Honor?

THE COURT: Yes.

MR, AUSTIN: I'm Roy Austin on behalf of
Defendant Beale.

Your Honor, this matter involves like a pretty

13
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clear Brady violation and I say that because Brady has
three elements: one, favorable to the accused; two,
whether or not it was suppressed by the state; and, number
three, whether there was prejudice.

What we're talking about right here is whether
or not Ms. Beale was at a planning meeting around
January 8th. The government is the one who created this
evidence in the first place. The government during a
discovery hearing said, without any hesitation, Ms. Beale
was at the January 8th planning meeting. That's what the
government said back in May -- cn May 4th of 2017.

On May 9th, Ms. Beale presented the government
with a Rosser letter, specifically in that Rosser letter
asking about whether or not there was an identification of
Ms. Beale in that planning meeting.

Move to September 30th, Ms. Beale makes a motion
to suppress the identification at the planning meeting,
being very clear that we're talking about the planning
meeting; that's what the motion said. The government was
on notice, that's what we were asking about.

November 30th, the government moves to --
moves -- files their opposition to that meotion to suppress
ID, just saying that there's no ID procedure, but never
once talking about the planning meeting.

On January 18th is when the government dismissed

14




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

129 people. 129 people, including a person by the name of
Jarrod Farley. Jarrod Farley is Cassandra Beale's
boyfriend. The importance of that is Jarrod Farley's
conduct is far more indicative ¢of what the government is
accusing everyone else of doing than is Cassandra Beale's
conduct and John Farley -- Jarrod Farley is the only
connection between Cassandra Beale and anybody else in
this case. Because if you lcok at the text messages the
government presents, it has Cassandra Beale texting with
Jarrod Farley. Jarrod Farley texting with someone by the
name of Matthew Hessler.

Cassandra Beale never text with anybody else
involved in what the government is calling this -- this
huge conspiracy. And those text messages, the very first
time that they appear with Cassandra Beale in them are
January 18, 2018 ~-- 2017. 2018 -- I mean 2017. I'm
sorry, Your Honor. 2017,

Now, based on the dismissal of all of these
individuals, Ms. Beale's conduct being, and I am going to
show some very quick video showing how little Ms. Beale
had to do with any of this. Ms. Beale filed a motion to
find out why it is she is still involved in this case.

S50 on February 6th of this year, Ms. Beale filed
a motion again to suppress the identification at the

planning meeting. Again, making it very clear at the
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planning meet.

On February 8th, the government opposes that and
says, again, ncothing at all about the planning meeting.
As.

You may recall, T came before you, Your Honor,
on February 9th, to argue this exact motion, to ask this
court —-- teo tell this c¢ourt Ms. Beale was not at the
planning meeting. The government is saying that she's at
that planning meeting and you said to the government --
government is pretty clear that counsel for Ms. Beale is
saying she's not at that planning meeting. Would you
please go back and look at your video and get back to
Mr. Austin about whether she's at that planning meeting or
not. Government says nothing at all during that hearing.

January —- February 16th is when I had to e-mail
the prosecutors, asking them about that planning meeting
and, finally, Ms. Kerkhoff flippantly says, oh, we know
she wasn't at that planning meetian

Your Honor, there's a duty of candor that a
prosecutor must have and when the -- when the
government -- and she says it was back in some time middle
of January when they decided that she was not in the
planning meeting. Now, that's an important date, a,
because it might help expliain why Cassandra Beale is still

in this case at all is because at the time the government
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was dismissing 129 people who did basically nothing but
exercise their First Amendment rights. They thought that
Ms. Beale was still involved and so for that reascon they
kept her inside of this case -- inside -- they thought
that she was still involved in the planning meeting, for
that reason they kept her in this case. But it's also
noteworthy because on February 6th, when Ms. Beale filed
her moticn asking for information on the planning meeting,
the government didn't say, you know what, I know that she
wasn't at that planning meeting. You Know, the government
acknowledged that.

When on February 8th, the government filed its
opposition, it knew that Ms. Beale was not at that
planning meeting and yet they did not tell defense counsel
Ms. Beale's not at the planning meeting.

Cn February 9th, when they stood before the
court and I argued that Ms., Beale is not at that planning
meeting, the government never once said anything. Well,
the court asked the government to go back and look at its
records, lock at the videotape and determine whether
Ms. Beale is at that planning meeting. They never once
came back to me to defend counsel to Ms. Beale and say, we
know you're not -- you weren't at that planning meeting,
even though they knew it.

Now, the motion of the government filed is kind
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0of silly in many respects, Your Honor.

THE CQOURT: I'm going to start -- you have to
assume I've read all your pleadings, I know the
chronclogy. 1'm going to start putting time limits on the
arguments, so if you can get to your point.

MR. AUSTIN: OQOkay. That's fine, Your Honor.

THE COQOURT: Thank you.

MR. AUSTIN: Well, the thing is the government's
excuse 1s it was an informal discovery conference, Your
Honor, I don't know what an infeormal discovery conference
is. You have a discovery conference. You expect honesty
from the prosecuticn. There's no informal like you can be
more —- you can tell defense counsel things that aren't
true. There's no such thing as that.

Now, 1in addition tec that, Your Honor, she says
that she showed us a video during that discovery
conference. There's no video showing her in that
discovery conference. That's in her pleadings. There was
no video shown. She said she walked us through it. She's
part of this conversation with others about the planning
of the protest meeting. She believed that Ms. Beale was
in that protest -- was in that planning meeting, Your
Honor,

So clearly whether or not she's at that planning

meeting, because the government has made it clear to this
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court and to the puklic that there are three reasons for
people to still be in this case -- when it dismissed 129
people. There are three reasons. One, they're a part of
breaking something. They've made it absolutely clear
Ms., Beale was not a part ¢of breaking anything at all.

Two, they're part of the planning meeting, okay.
Now we know, finally -- after being under indictment for a
year, we know finally that Ms. Beale was not at that
planning meeting,

And, number three, is whether or not she had
anything to do with the planning of the Black Bloc and
I'1l get to that later.

So it's clearly, clearly favorable to Ms. Beale
whether or not she is at that planning meeting or not,
first -- first part -- first element of Brady. Second, he
was suppressed.

Now, government keeps making these arguments
that Ms. Beale had some duty to tell the government that
Ms. Beale was not at the planning meetings, which is --
and it's clearly a misunderstanding of Brady and a
misunderstanding ¢f how trials happen. There is nothing
in the law that requires defense counsel or even ask
defense to tell the government anything about defense
counsel's potential case, but -- but in this situation we

did, in fact, tell them. We told them four times. She
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give us information about the planning meeting and the
government each time ignored those or came up with some
other reason fcor not telling Ms. Beale that she's not at
that planning meeting.

Now, whether or not -- now, the government in
its response completely ignores the Biles case, B-i-l-e-s.
Okay. First of all, they say, well, the trial won't be
different and you're getting it before trial. That's not
the standard, Your Honor.

At every single prcceeding, the government has a
duty of candor and a duty to provide Brady. That is the
standard of this court. FEvery proceeding. So when they
stood up here on February 92th and did not say that
Ms. Beale was not at that planning meeting, they violated
Brady. When they know information do not provide it to
the court —-- do not provide it to the defense counsel that
is favorable to the defendant that in and of itself is a
viclation of Brady. That's what the Biles decision says
and that it hold the pretrial motion to suppress.

Now, the other part of Brady is the government
has the duty to tell defense counsel as soon as they find
out. The planning meeting is a big deal in this
government's case. Whether or nct someone is there is a
big deal to the government. So when they find out that

someone who they've told is at that planning meeting, is
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not at that planning meeting, they have a duty as soon as
they find out to tell ccunsel that you are not -- that we
don't have this evidence -- that is favorable to you, we
don't have this evidence. That's their duty and it was
intentionally suppressed. And by the way, Brady can be
inadvertent. 0Okay. The government doesn't even have to
know for certain that the Brady exist, but it's possessed
by one of their agents. They still have a duty. In this
case they had a duty and it was intentional suppression of
that in front cof this court and elsewhere.

THE COURT: <Cculd I ask you to move on to the
indicative prosecution motion, please?

MR. AUSTIN: Your Heonor, with respect to the
indicative prosection. So I'm going to ask to show you
the video, just because it's important to know because
this is an accumulative, the totality of the evidence. So
let me get this working.

Your Honor, I want the court to see the totality
of the evidence against Ms. Beale with respect to these
videos. Because I think it really indicates there's
absolutely no reason for her to be here.

S0 here's video number cne. If you saw very
quickly, Ms. Beale 1s the person potentially or allegedly
pointed to the government who shows up in that video for

about a second.
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THE CQURT: I have that video. Can you go to
the next one, please?

MR, AUSTIN: Qkay.

THE COURT: How many do you have?

MR, AUSTIN: T have the ones that the government
has provided.

THE COURT: How many, I ask?

MR. AUSTIN: It's eight, and they're all about a
few seconds each.

THE COQURT: Please, just go through them.

MR. AUSTIN: This one, at the back near the
police, with a green backpack, right near the police
simply marching and that's it. That's the entirety of her
appearance in that video.

The next one. Her appearance in that video, you
may have missed it because it took us guite a long time to
find it is -- I'1ll show it very quickly is -- there, that
was it. That was the amount of time that she is on that
video.

Next video. Right next to police officers,
heading across the street is police officers are actually
holding up traffic so people can get across the street.
Okay. With -- I should note, every time with Jarrod
Farley.

THE COURT: You can go through the next one.
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Just go through them quickly.

MR. AUSTIN: I am, Your Honor.

Your Honor, that's a backpack, her and
Mr. Farley and that's the extent of the time that she's
there.

The next time, with the guy with the white
signs, she's walking by police right there,

This one is the -- what led to the APQO charges.
Ckay. You see it from this angle, no idea what's
happening. We had, again, to look very closely to find
it, but I want you to see what, in féct, Ms. Beale and
Jarrod Farley did, because this is the different angle of
it.

I'm going to hold it right there, Your Honor,
because it's important to see while everybody else is
moving towards the poclice, this right here is Jarrod
Farley and Cassandra Beale. Not only not moving towards
the police, but, in fact, standing perfectly still right
there. Standing perfectly still.

In fact, if there is a conspiracy theory,
disassociating themselves with whatever happens there.
And this is -- if you keep your eyes right on them, they
never move. Never move,

And, Your Henor, the final video they have with

respect to this case is them standing in the kettle, after
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everything has happened. That's all of the case regarding
Ms. Beale.

THE COURT: Could you move on to the vindictive
prosecution?

MR. AUSTIN: Well, that's part of it, Your
Honor. The issue with the vindictive prosecution is that
we only have to demonstrate an accumulation of
circumstances that gives rise to the realistic likelihood
of prosecutorial vindication.

Now, Your Honor, the other evidence that the
government talks about with respect to Ms. Beale is the
text messaging. In the text messaging —- first of all,
the text messaging regarding any kind of meeting starts on
January 7th. Ms. Beale is not a part of that. That's a
conversation between Jarrod Farley and Matthew Hessler.

Again, the first time‘Ms. Beale shows up in that
text messaging is on January 18th. And, Your Honor, on
January 18th, what you have -- and the government
conveniently redacts this from what they provided us is
what they specifically intend to provide during the trial.
You have Ms. Beale in a conversation say, we are not going
to be arrested, are we?

And Jarrod Farley say, no, there will not be an
arrest here. Okay. We're not doing anything that we're

going to get arrested for, including having a protest
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without a permit. He says, no, we don't need a permit in
Washington, D.C. That's the extent of the conversation in
these Lext messages.

So all you have is some text messages with a
womanh saying, I'm not going to be arrested, am I? I'm not
going to be doing anything illegal, am I? And the wvideo
that actually shows her with police officers for most of
the March and/cr standing perfectly still when everybody's
else is accused of rushing the police.

There's no other explanation, but Ms. Beale is
one of the very few people who filed notice because her
right -- her First Amendment right for being violent, she
filed notice tc say that she was thinking about filing a
civil suit in this case.

THE COURT: And when did she file on notice?

MR. AUSTIN: That notice was filed I think
around April or June -- I can give you the exact date --
of last year.

50 when you have someone who does nothing -- who
does truly, absolutely nothing of March -- she's wearing
black clething., She has a bandanna like many others do,
in the March, having a conversation with her boyfriend
about not doing anything illegal. Well, at that point the
burden is cn the government to explain why, in fact, this

is not vindictive.
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She filed her notice on July 19%th, 2017, Your

Honor.

THE COURT: Thank you.

MR. AUSTIN: Your Honor, and then with respect
to the Black Bloc -- so there are thfee reasons why people

are suppcsedly in this trial. Again, whether they broke
something, whether they're a plan of the planning meeting
or whether or not they were doing something specific to
the Black Bloc.

The government specifically for the May 29th
trial date has made it absolutely clear that they're not
going to have a Black Bloc expert. They don't need a
Black Bloc expert. Well, how are they going to link
Ms. Beale tc the Black Bloc, if there's no evidence? Her
conversaticn on the text message mentions noting about a
Black Bloc. There's no one who's going to testify about a
Black Blec. So you have three reasons why people are in
this trial and not a single one of them applies to
Ms. Beale.

Her conduct during the march couldn't have been
more innocent participation. Obviously much less than the
person who they dismiss and then they threatened: ©h,
maybe what we should do then -- in their paperwork: Oh,
maybe what we should do then is reindictmont Jarrod

Farley. I mean that's silliness, like that's what the
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defense talks about back and forth.

THE COURT: 0Okay. Any other legal argument?

MR. AUSTIN: Your Honor, yves. Then in the final
thing, Your Honor -- 1 mean I think the Biles case
controls in this instance. I think the court should also
lecok to Johnson, which is 136 A.3d 7 -- 74, 2016. Which
says, the court should consider a sanction -- that when
there is a Brady wviolation, the court sheould consider a
sanction. In this case the sanction of Ms. Beale is
asking for her dismissal of the case.

The court should also lock at Miller, a rule,
which is 14 A.3rd 1094. It says, a rule declaring that
the prosecution may hide, defendant must seek. It's not
tenable in a system constitutionally bound to
codefendant's due process.

That's exactly what the government has done in
this case, Your Honor.

THE COURT: Thank vyou.

MS. KERKHOFF: Your Honor, first of all, with
respect to a couple cf the facts, just to clarify the
record and I'll be brief,

When I met with Mr. Austin at a discovery
conference, the purpose was to direct him to certain
videos and to state what I believed based on those videos,

we could observe his client. I made clear there were no
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identification procedures. I directed him to playing the
video and at that time I said, I believe that that looks
like your client. I provided to him every bit of material
and information upon which that belief was based.

I want to be clear. My belief about that was
never presented to the grand jury, was ncver part of the
indictment that was returned on April 27th, which was
three months before Ms., Beale filed a notice. I'll be
frank, I was completely unaware of until Mr. Austin put it
in his pleading.

As we proceeded through and I did read the
May 9th Rosser letter, which ccntained nothing about the
identification about the planning meeting. However, I
advised Mr. Austin because my belief that that's where she
could be observed. I provided him every video and stated
the basis for my belief.

The government did spend a considerable time
with Mr. Austin discussing the text messages. The text
messages. The reason is that the government's position
then and remains now the text messages from Ms. Beale, the
day before the event as well as prior to that the
government's pcsition shows a level of knowledge and
planning regarding the use of the Black Bloc.

I don't need an expert when I have text messages

directing someone to get a bandanna. Why did you wait so
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long? Where should we get the ski masks? Why did you
think Target would have them? Discussions about use a tee
shirt, tie it around your face. So you have that that
mister -- Mr. Austin did not discuss and we did spend a
considerable time on the text messages. Because that I
believe is the information that the government could have
demenstrate and didn't require our positicn is that was
Ms. Beale on the text message. As it relates to any
identification ~- as the government has stated in this
case that is an issue for the jury.

I understand that Mr. Austin disagrees with our
interpretation of knowledge or planning, but that is not
vindictive prosecution. And so it seems that we returned
a proper indictment -- the court determined this was a
proper indictment and Mr. Austin is complaining that we
didn't dismiss against his client, but did against her
boyfriend and that seceks to get into prosecutorial
discretion, and what Mr. Austin is citing to is the
suppression of Brady.

I provided to Mr. Austin everylhing that my
belief about identification would be.

TEE COURT: Is there any piece of evidence that
he did not that you have?

MS5. KERKHGFF: No, Your Honor. He had it.

In January we were going back through and
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locking and that is when —-- looking at the video and you
never get a full shot of the face, it appears that
earrings didn't -- the nature of the location of certain
earrings weren't the same. And I said I'm not confident
that's her at the planning meeting.

Again, I never presented this teo the grand jury,
had nct even identified it unless the composite images
that we uploaded on October 3rd are the images we intended
to produce and use.

THE COURT: What did you upload, the planning
meeting photo or snapshot?

MS. KERKHQOFF: No, we didn't.

THE COURT: You did not.

MS. KERKHOFF: We did not. For Cassandra
Beale -- we believe we could prove her in the riot, the
charged offenses in this case. And so we did go back and
look at it and when Mr. Austin is claiming that the
government violated its duty of cander, the government
stood here early February at a hearing that wasn't even on
the calendar, for which we came over, and stated our
positicon that the -- this wasn't a motion -- an
evidentiary motion, it was an act for the court to
intervene in the government's prosecutorial discretion,
which is what the court denied.

Mr. Austin not only never asked, never pointed;
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but when we did ask, we told him once before trial. No,
we are not going tc stand in front of the jury. The jury
can look at the planning meeting video. We're not going
to argue it's Ms. Beale. The jury can look and say
whether they think it's her or rot, just like they're
going to do in the video. But my belief is something
that's never presented to a grand jury that I don't upload
and identify, is a specific composite image on

October 3rd, when I produced it to all counsel and where
we have evidence of communications by Ms. Beale

directing -- directing somecne to obtain items for her,
cover her face and to participate the next day we submit
is not in any way appreciate. It's not vindictive and
Mr. Austin's arguments are for the jury, whether or not
the conduct is an evidentiary standpoint, whether or not
her conduct --

THE COURT: Could I ask you to -- arguments
being made by Mr. Austin between Ms. Beale and her
boyfriend who were similarly situated; one was dismissed,
one was not.

MS. KERKHOFF: Yes. Correct. With respect to
that, what I would note for the court is that if you look
at the text messages, the communications are between
Mr. Farley and Mr. Hessler who was at the planning

meeting. However, my interpretation of the text message
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is Ms. Beale is directing her boyfriend to cbtain

certain -- she's discussing bandannas versus ski masks.
They're gecing back and forth, I believe it's more
directive. I would alsc note that her appearance in terms
of proving identity, based on the videos w2 have, we
believe that her identity and her lccation is -- you could
see portions of her face a little bit easier.

So what the court is asking me is why would I
dismiss against one and not the other? W< look at the
totality of the evidence. We looked at everything we had.
There was a defendant in this case who recently entered a
plea for whom he moved in almost the precise manner that
Ms. Beale did, but he, too, had text messages the night
before -- evidence and some knowledge about preparations
for the Black Elcc.

So Ms. Beale doesn't stand here uniquely alone.
We threw a line, we made a cut and perhaps we should have
kept Mr. Farley in. The court's asking for kind of a
discretionary role, but here you have Ms. Beale --

THE COURT: No, I'm not asking for your
discreticn. I'm trying to determine whether or not it was
vindictive. I have a right to ingquire abcut that.

MS5. KERKHOFF: Your Honor, I'm looking at the
totality of the evidence and I see somecnc who is being

directed as to what to do and someone whe is giving
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directions and when ycu're standing there weighing a
little bit of is this person more providing directions
versus simply doing what they're told or under a
misimpression, I would alsco note that other text messages
from Ms. Beale evidence that she was rescarching about
arrest, which feminine hygiene product sho¢ should bring.
She was researching -- actively researching and discussing
with her boyfriend abcocut a possibility of «n arrest and
stating: Aren't we doing something unlawful, though? Are
we allowcd to do this? You know, why is cveryone saying
there's a risk? There appeared to be thcught being put
into this and after those conversations the next day,
she's directing her boyfriend to get her a bandanna, a ski
mask and the other material.

So, like I said, it's the totality of what her
conduct was in awareness and then choice, and that's what
we were locking at and that was the third :rong.

THE COURT: <Can you make a reprosentation when
you're making a decision to dismiss some anid it's proceed
against others? Were you -- you know, was the prosecution
of which defendants had filed notice of in‘ent to file a
claim or wnich were nct?

5. KERKHOFF: I was unaware of 's. Beale. I
was aware from the first trial that two <. /endants that

remain --
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THE COURT: I'm talking about with regard to
your moticns, when you moved to dismiss indictments.

MS. KERKHOFF: Ng, that's what I'm saying. When
I moved to dismiss in January, 1 had no idca about
Ms. Beale. I knew there was a filed complaint, a lawsuit
that the C0ffice of Attorney General is herdling., I --

Ms., Beale is not a party to that, was not aamed in it,
That was the only one that I aware of, othar than a
lawsuit that was filed the same day as this event,
January 20, 2017; but again Ms. Beale was: 't a part of
that, that had been dismissed.

I was completely unaware until {'r. Austin put it
in and I can represent that the detective was also
unaware. I mean I'm not saying somebody in the Mayor's
office may not have been aware, we had no idea.

MR. AUSTIN: Your Honcr, may I !'2 heard just

briefly?

THE CQURT: Briefly is the oper-~-ive word,

MR, AUSTIN: Yes. Your Honor, First of all, it
is -- therc is no way that any reasonable erson can look

at the transcripts of the text messages ani say that
Ms. Beale is the one directing misconduct. There's no
way.

The very first text message tha . Ms. Beale is

involved in with respect to this text message is
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one-fifty, which is sent from Jarrod Farley to Ms. Beale
that says, want me to buy you a mask? Oksy. That's the
very first one.

There 1s no way that anyone can lcok at these
text messages and say she's the cone directing. When she
comes up here and talks about a ski mask and talks about a
tee shiri, that's a conversation between Jarrod Farley and
Matthew Hessler. It is not a converéatiou involved with
Ms. Beale. And, again, Jarrod Farley sta:r's this
conversation back in January 7th. This is basically I
need to make scmething up and I'm going to make something
up.

And about the feminine hygiene rroducts and all
that and whether or not someone is concer:od that they
might be arrested -- first of all, they'rc relevant, but,
second of all, they redacted it from the information they
even planned to present at trial and they're claiming
that's such a big deal those who are state of mind.

Their own decisicn as to what t- put in -- into
evidence during cur case belies many of +: argument here
they're making. The other thing is she's v here talking
about, you know what, we gave them everything.

Your Honor, this is a case with an enormous
amount c¢I discovery. An enormous amount o[ discovery.

The fact that the government dumps discov: ry on defense
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counsel, eospecially with Brady context, 1s not what it
meets in the law, Your Honor. The governmont have to
point out —--

THE COURT: May I ask you not tc point. Thank
you.

MR. AUSTIN: Ch.

THE, COURT: Thank you.

MR. AUSTIN: In the law, Your Houunor, okay, it is
clear thut the government cannot simply dump discovery on
defense .cunsel and that is what the govoe-rnent has done
here. Thoy have specifically identified “rady information
when they have it.

And with respect to the grand jury, I think at a
minimum she's opened up because it's an argyument that
she's ms 12 -- she has opened up that gran< jury. What she
told the grand jury about Cassandra Beale, open it up for
cur rev:« . Because if she's relying on we're supposed
to sit here and say, oh, the government s~ys that they
didn't rely on this. Your Honor, it mako: no sense for
Cassandra Beale to be in the case. You s the videotape.
The wom.: is sitting there, standing stil! while other
pecple «ra counting and moving towards th- police and yet
she originally gets charged with an APO. he's standing
next to the police officers, but most of ' e time she's in

the back o7 the crowd, for most of the t3-
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THE COURT: You've made these &

have any :aw arguments?

MR. AUSTIN: S0, Your Honor, I':

Ms. Kerkhoff did is completely protection-

making ur after the fact.
THE COURT: Okay. Thank you.

Aith regard tc the, first of a:

Brady v~ ation, with the information bef:

defense =g previded with all the informa

governmenl was rendering its opinion abou:

plannin:: meeting. Sc it was not a suppre
evidenc:
The government has changed its

what th:- cvidence meant and has provided

court arn ! to the defense counsel in a mar:
trial. . nd so with regard to the suppres
it was -- at least based on what's bec:

ne, ne suppression of evidence in the sen:

was provided tc the defense.

“What the government has represe:

court a: -opts is they have changed their -

that ev! :hnce, but in light of that I am
that t» svernment make no argument in t
Ms. Bea.:: ig portrayed in any way at the

based a:r hat you've told the court thus

ciments. Do you

saying what

Okay. It is

Ms. Beale's
~~ the court the
. on upon the
who was on the

‘ion of

inion about
"nat to the

& months before
~on of evidence,
sresented to

> the evidence

~=d and the
sessment of
‘ing to direct

L that

©anning meeting

7.  If you have
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to.

suggest

conclus:

concli:
arguing
is was

going t

Jjury tr

made b

not si

you ==

vindict .

so I'1l:

with ro -

the r«

counsel

previous .

exhib! -

intro-.

: new, that's fine.
MS. KERKHOFF: No, Your Honor.
THE COURT: I know. But I'm re.
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Courtney Miiler

S
From: wiostin, Alysa P. <Alysa.Austin@ desc.gov>
Sent: " 2dnesday, June 20, 2018 11:22 AM
To; Courtney Miller
Cc: "y L. Austin; Qureshi, Rizwan (USADC); Kerkhoff, Jenr" - 1; "Ahmed. Baset@usdoj.gov'
‘Urittany. Keil@usdoj.gov'
Subject: RE: Status of court's May 18 order
Courtney,

Thanks for following up. W'~ T - ~~t believe our chambers has received the transcripts re* nced in your email, I defer to
the government to confirm,

Best,
Alysa

Alysa M.P. Austin

Special Counsel to Chief Judge Re £, Marin
Superior Court of the District of Co, 1-tia

500 Indiana Avenue, N.W., Washir on, D.C. 20001
202.879.1262 |dysaaustin@dce- - -

From: Courtney Miller [maili::: hwglaw.com)

Sent: Tuesday, June 19, 201, = M

To: Austin, Alysa P,

Cc: Roy L. Austin; Qureshi, Rizv:.. ~ "SADQ); Kerkhoff, ] ennifer

Subject: Status of court's May ~~  ler
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Courtney Miller

From: Tourtney Miller

Sent: *Monday, june 25, 2018 10:29 AM

To; ¥erkhoff, | ennifer

Cc “hmed.Baset@usdoj.gov'; ‘Brittany.Keil@usdoj.gov'; B+ L. Austin

Subject: FW: Status of court's May 18 order

a TyT T D
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{SFpOI I DeXT "0 o]

Courtney,

T hanks for following up. Whi'~1 -~ ot believe our chambers has received the transcripts referenced in your ermail, I defer to
the government to confirm

Best,

Alysa

Alysa M.P, Austin

Special Counsel to Chief udge 7

Superior Court of the District o Cm.:‘
500 Indiana Avenue, N.W. Wr .

202.879.1262 |alysaa

From: Courtney M|Iler[
Sent: Tuesday, June 19, 7~
To: Austin, Alysa P.

Cc: Roy L. Austin; Qures*”
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UNITED STA

It

CASSANDREA &

Defend:
Honorable Cour
Government 1 -
that the Court
Beale had at
basis of the G
as present at 1:
Sanction Govt. :
Proceed | ¢

attend the m.

meeting would! ¢. -

A.2d 1048, 101
jury, the cour -
defendant su: -

where it is ¢

there exists a “ar: ve

of the false i

YR COURT OF THE DISTRICT OF COL.' -1BIA
CRIMINAL DIVISION

\MERICA Case No. 2017-CF2-1189
Judge Robert Morin

Trial Date: July 23, 2018

" JTION TO DISMISS THE INDICMENT
“1 Beale, by and through undersigned counsel. :ospectfully moves this
- the indictment against her. On May 18, 201%. this Court ordered the
~th all transcripts of the grand jury proceedin: -~lated to Ms. Beale so

¢ Government’s contention that the grand | - vas not told that Ms.

- planning meeting on January 8, 2018. Thix . tention formed the

'rgument that its willfully late disclosure that i* had misidentified her
~:s not prejudicial to Ms. Beale. (See Govt.’s © nibus Opp. to Mot.

$3rady Violations and Mot. to Hold Govt. to I Notice of Intent to

'18.) Because the Government now acknow s that she did not

- 2 the grand jury that Ms. Beale attended th: . ary 8 planning

"o unds to dismiss the indictment. See Hunicr . United States, 590

1991) (“[W]here false material [information] 1 nresented to the grand

"¢ evidence presented to the grand jury to . 1ine whether the

iccas arcsult . ... Dismissal of the indic t is warranted only
"< talse testimony substantially influenced

-and jury or where

+ hether the decision to indict was free fron: substantial influence



Mot
did not pres-

law. A defe.:

another grour .

(See also D¢v "

Support of I
might also «'
Ms. Beale’s

candor of th¢

the charges a¢

Elizabeth [ -
27,2018.)
Des;

counsel’s kn.

trial readincs -

defense cou:
(through Sp
transcripts :.
Counsel, Th.
Beale, June .
defense cou+
whether it |;

Beale, to Jo-

helicves that the transcript is likely to she

“itter to the grand jury with the individua’

'y of the proof on which the indictment w

»» the indictment. See Sup. Ct. R. Ctim. ..

- :ss the Indictment at 17-23, May 26, 2017

niss the Indictment, July 21, 2017.) Revi

ne grand jury, the Government did not si:-. -

: ofher boyfriend, Jared Farley, thereby «

-xplanation, at the May 18 hearing, about -

* but not against Ms. Beale. (See general

:1smiss the Indictment for Vindictive or <

*r 1o provide it with the aforementione:’

- crnment has still not done so—ten days

"e 19, 2018, approximately one month a!

-er the Court had finished its in-camera -
+ Austin) replied that it did not belicve
“nment to confirm. (See Email from A’

¢ Judge Robert E. Morin, to Courtney M-

" A”).) The Government did not respond’
'th the Government, asking again for c¢
rt’s order. (See Email from Courtney |

sistant United States Attorney, June 23

the Government
rroof required by
cd would provide

r 2 6 (b)(3)(B)iii).

nenerally Reply in
e transcripts
iy differentiate

into question the

* chose to dismiss
. to Join Def.

"¢ Prosecution, Apr.

“ipts, to defense

1 Ms. Beale’s next

+ Court’s ruling,

. The Court

s had received the
“stin, Special
~nsel, Cassandra
“al days later,

“on regarding
‘ounsel, Cassandra

“Exhibit B”).) The



Governmen: -

responding -
Hr’g on Dct

Ms,

Court’s May

communicat:

Beale was -

Dated: I+

~ded to cither the Court’s or defensc co-
e Government is yet again wasting 1"
.vt. Suppress Identification Test, Feb. ¢

"t to construe the Government’s failu:.

~as its silence in response to the Court™

wus of the Government’s compliance-—-a-

". and to therefore dismiss the indictme

Respectfully submitted,

/s/ Roy L_Austin, Jr,
Roy L. Austin, Jr. (D.C. '

Courtney Miller (D.C. 13+
HARRIS, WILTSHIRE ¢

1919 M Street, NW
Eighth Floor
Washington, D.C. 200"
Telephone: (202) 730-1:
Fax: (202) 730-1301
raustin@hwglaw.com
cmiller@hwglaw.com

Counsel for Cassandra |

© hquiry. By not

‘s time. (Accord

2y with the

cnsc counsel’s

: *ission that Ms.

1 her,

- 180360)
2235)
NIS LLP



I herc

filed on July <. -
CaseFileXpre:-.

Jennifer Kerl ™ o

Office of the
for the Distri:
555 Fourth '
Washington.
Jennifer.kerk

Isapirsteing:,;

‘jcook@dcwli

kgostin@w i
anna@annas:
veronicehol:
sbogash@t:
TBoutrous!.
sbrooker{:
JonathanZ
'ri@rfeitell::-
michael@br
'patrice.sulic
Norris' <jo: -
Smith, Jr." -
Shiffrin <j: '
‘copacinog
Nouis_kan:. -
Rbrodey(:
<mglaw(’
Imanning(
lawyer@th. -
‘athomas(".
'O'Donnel.. -
<RCotton:
'jtharveyS(.r
rebeccal!
<PLincha:
dfragale(
'‘April Dow - -
patel@brn: -

CERTIFICATE OF SERVICE

ue and correct copy of the foregoing de

-d on counsel for the Government and «

©orney

nuchado@gmail.com'; Phillips.gppe(@
u@dcwhitecollar.com; rvinson@wilk.
- colleen_archer@msn.com; joseph.mc.
~allena@orrick.com'; wjacobson@orri-
..salzman@skadden.com; colin,ram{:.
“‘nglaw.org; sschr83309@aol.com; ka-
. ?Stokes@gibsondunn.com; CFiebig( -
+ coffield@bcer-de.com; pdenby@ber-d
om; Susan Borecki <susan@boreckilaw
Hist <mrist26@gmail.com>; Jon@kFelln
‘kland1@aol.com; Kanita@kcwilliams:
*; rblochlegal@gmail.com; clennonlco-
'm>; ken.auerbach(@yahoo.com; 'ai:
‘zon.net>; Phil Andonian <pandoniai
1> Sweet, Mark <MSweet@wileyr:
', Howard McEachern <howard950:¢-

" Scialpi <scialpilaw(@gmail.com-

wns@murphyfalcon.com'; 'Mark Go!
tler@schertlerlaw.com; mpetry@scli
~ndrew Clarke <a.clarke@aclarkelaw ..
v Office of Courtney Vaughan' <vaug

. wweathers' <sweathers@verizon.net>: -

+'onnell{@zuckerman.com>; 'Cotton. ?
crizmr@smaclaw.com; Nikki Lotz
% Murdter' <murdterlaw@hotmail..

" reen(@legrandplle.com; 'Linchan, I
mingham{@steptoe.com'; ddraugho

. sleptoe.com; eginsburg@steptoe. o

' com>; 'David Sidbury' <davidsidb -

/s/ Roy L. Aust™
Roy L. Austin, .

was electronically
~endants via

Lcomg
omail.com;

om;
“@aol.com;
nn.com;

nm;

“il.com; 'Jon

oo’ Jerry Ray
Coam>; Joshua

:s(@cozen.com;

com;
“igmail.com>;
‘Nifgverizon.net';

e

- cmosley.com>;

Com;
sieptoe.com;
ast.net>;
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dismissed wi- -
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dismissing |

Dated; Ju.

(' OURT OF THE DISTRICT OF Ct¢
CRIMINAL DIVISION

“RICA

- TO RECONSIDER DISMISSAL ¢

wernment filed, and this Court grantc!

. Defendant Cassandra Beale. For sc

- motion to dismiss (see Mot. to Dismi:

~ by respectfully moves this Honorablc
‘ndice. Defense counsel continues to !

.irst place, and because the Governmc:

“lv two months, this Court’s order to -

- lismissed with prejudice. Moreover,
-~" motion to strikc (see Motion to Stri]
", 2018 (“Exhibit A2”)), this Honorab!:
© I'hree, the conspiracy charge, as a si
- Ms. Beale requests that this Court r-

dice and instead dismiss her case w!

Respectfully submitted,

/s/ Roy L. Austin, Jr.
Roy L. Austin, Jr, (D.C
Courtney Miller (D.C. &

Case No. 2017~

Judge Robert '

TA

49

11 to dismiss
sons, including
ment, July 4, 2018

vinstead dismiss

at Ms. Beale was

scd to show
" the grand jury

‘ned in Ms. Beale’s
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the Government’s
‘1s order
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HARRIS, WILTSHIR: “NIS LLP
1919 M Street, NW

Eighth Floor

Washington, D.C, 2003¢

Telephone: (202) 730- -

Fax: (202) 730-1301

raustin@hwglaw.com
cmiller@hwglaw.com

Counsel for Cassandr



There:
filed on July

Jennifer Kerk!
Office of the [ -
for the Distric
555 Fourth St .

Washington. -
Jennifer kerk:

CERTIFICATE OF SERVICE

Larney

{s/ Roy L. Aust™
Roy L. Austin. .

¢ and correct copy of the foregoing
~ud on counsel for the Government vi:

*: was electronically
X press:



Exhibit F



COURT OF THE DISTRICT OF CC 1A

CRIMINAL DIVISION
UNITED STA 'l YRICA
Case No. 2017- ~ '39
Judge Robert T
CASSANDRA .
orr ) GOVERNMENT’S MOTION TO ' ") TIME

Defendor- ~ Bcale, by and through undersigned cour sectfully opposes
the Governmer: ~~‘end Time (Sept. 10, 2018) (“Mot. to ). Despite being
given a substant. ') days—within which to respond to M  ’s Motion to
Reconsider Dis: lily 11, 2018) (“Beale Mot. to Reconsi .¢ Government
asked this Court - ‘on the day before its response was duc nvemnment claims
that Ms, Bealc™s - consider implicates the ongoing litigati - ~ding the
Government’s | + Motion, June 28, 2018 (“Reconsider. * —specifically, the
finding that A1 1 orihoff’s conduct amounted to an “inte and “serious”
Brady violat “ot.atl.). (Mot. to Extend at 2.) The ‘nent argues that
“an extension ¢!’ priate since the Court’s ruling in the Re.  ration Motion
litigation may i +:l¢’s] Motion[] to Dismiss.” (/d. at2.)

If the G- v1¢ 28 Reconsideration Motion was sig v related to Ms.
Beale’s Moti - “1s. Beale would not have just learnc- yesterday, when
the Governn» - .. Beale’s position on its request for ‘on. The
Government’s ° i Time should be denied because the | nent’s own actions
show that the i« 1 - 'n do with the other.

Furtherm ¢ miment’s request overlooks the fact ti: “ale’s Motion to
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‘he Government be held to its -
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Respectfully submirt

/s/ Roy L. Austin, I
Roy L. Austin, Ir |
Courtney Miller (I3
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1919 M Strect, NW
Eighth Floor
Washington, D.C. =
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 questions sad directives and an incomplete analysis of ity diseovery obligation, and not an
| sttempt 1o deé:e:;v::: the Conn,
| 1. Enferiaining the Motlion

“The Srst issue to sddress is whether the Cotst should entertain the Motion, Ay made
clear st the hearing, the government's Maotion is very Bmited in its seope. The govamment
confirmed that it does not seek reconsideration of (11 the Coun’s fnding of a Constitulional
viohtion and viclation of Sup. Ct Crim. Rule 16 resalting a¢ a resalt of the government's failure
10 twrn over ar disclose (he existence of 4 anmber of videas, {3) the Court’s finding that the failure
to disclose the videos was imentional 7 or (3) the sanctions imposed by the Court as a result of the
violations. The government also made clear that it is not seeking reconsideration 85 2 vehicle to
appeal any of the Count's eardier relings, The “laser-ike” focus of the Motion, as staied by the
government, 15 1o allay any concerns and o represent that the proseeutors did not make intentional
misrepreseniations to the Court,

Ahbough this Cowrt has the inherent suthority to decide a reconsiderstion motios, i is st
reguired o “give the aatter Tl de sove review as if the priginal motion self were before™ it

Perey v. Sera, 623 A2d 1210, 1218.(D.C. {993). Because entertaining the Motion will ot affect

3.

As indicated at the time of its raling. the Court made clear the Hmited natire of ity
finding that the actions by the govermment were “intentional.” The Court found that:

il was ntentional in the sense that the Govertitnent wade intentional
decisions that it made not to disclose. I'mnot prepared to find that it was
necessarily walevolent, but counsel before me is not able 1o make.
reprasentations , .

Hearing, 033 2018 Tr. at 36:3-24. In the hearing on the pressot Motion the goviernment
confirmed that the failure o disclose the existence of the additional vidsos was intentional and ot
& isiake. “The Coannts ... i was clear, at that poing, that youroffice had intentibnally decided
ol e disclose the information. [Prosecutor]: And that's accurste. That's 100 percent socusste ™,
Motica Hoarlng, IV TR0I8 Tr. ot 1D, '

b



the dispositions of these cases,’ a stropg argument can be made that the Coust should not entectain
the Motion., Nevertheless, in the Court's view, there is vatlue 1o considering the Motion becanse of
the collatorsf consequences o the individuals involved,’ to complete the record and to prevent
futore sccwrrences.  Because of the limsted nature of s request and for the reasons stated, the Court
will exercise its discvetion and emértin the government™s Motion,
2. The Government’s Obligations
Unider Brady v. Maryland, the Supresne Court made clear that “supprassion by the
prosecution of evidence Favorable 1o the sccused . . . violates due fa;tweﬁ& L0 3T3US. 83,87
{1963}, The Coust of Appents has notedt that Brady does pot tolerate the “government]’s) fablore
0 turn over an easily nrned rock™ Veughn v United States, 93 A.3d 1237 (D.C.2014) (intemat
chation ominted). Separase from its obligation ander Brady, the goverment has a obligation to
proddiuce fems, such as videos, that sre “material to the mmmﬁaﬁ-af the defendant’s defense.”
Sup. Ct. Crim. Rade [6{a}{C). The disclosures soust betimely and made “in time for the defense
te be able w use i effectively, not oaly in the presentation of its case, but adso in its trial
preputation.” Miller v, United Srtes, 14 A3 1094, 1111{D.C 2611, Finally, to enswe
fairness in the process, the government mast give “accurate or complete” information about the
ftems i consrols or possesses, and not stand by and allow ™. . ., ecroneous understanding of the

pertinent facts to persist” Voupdn 93 A3d at 1262,

The Court recognizes that the discovery process in these cases wag coniplex, invelving

handreds of defendants and their atiomeys. In previous hearings, this Court, snd other judges

3
After the Conrt imposed e sanctions, the
Rovermment moved to dismiss with prejudice ol
c?*argsﬂs sgainst the defendants. The Coun gramed the government's motion. -

* In addition to potestial consequences
% b the ndividual prosecutor, some defendants h
, ave fi
motion for attarney’s fees, and others have filed motions 1o sest records, teda

3



handiing companion cases, recognized the government's effons o provide the defenss with
extensive discovery, i_f's_s:}uding aell phione content and hundreds of videos & had in its possession.
Al the same time, the extensive nature of the discavery did aot rolieve the government of its
ohfigation to disclose all exculpatory infonmation o information that was matedis] to the
preparation of & defense.

Az ndicated by the Cowrt when imposing the sanction of dismissing the conspiracy count
in this case, > the govemment was prosecuting defeodants based on & theory of cotlective
responsibitivy. Under conspisacy law, defendants who participate in a conspiracy can be held
erinsnaily Hable for the condoct of other congpirators, even though the defendanis did not
porsonally engage tu that crinvinal conducs or even know the individuals who did,

Pirderion v. United States, 338US 840 (1948).

Consequently, the collective agtions of persoas who were engaging in relevant
Inauguration pluaning activities, including evidence that persons were plansing nun-violent
activities® at the same location and same time as the planning of the tther ceiminal activities, and
evidence of which defeadants atended planning meetings and which 41 not, would be fmporiant
to the preparation of any defense and would, in some cases, be excuipatory as o whether an
radividual defendant was intending to engage ina conspirscy or a riol. Such information would
be imnportant £ a jury's dicision whether a defendant was engaging in unlawful behavior ar

moerely present at the protests exercising his or her Biest Amendment rights when other persons o

*One factor smong others considered by the Cowrtin imposing the sarction was the fact that the
government fiiﬁﬁi(}sﬂd the existence additionsl videos on the eve of trial preventing the defense.
from reviewing the contents of the videos and the extent of the conduct or Project Veritas in
miaking the videos.

* Ar the earlier motian hearing the Court suggested to the prosecution that planning of nog-viclent
actvities would be Brady information. (The Count: “For ex. wple, . . if there were statements
;;bmfz pan-Controntation, nonviolence that 1 mean:obvivisly, I'am not wiling you aﬁymi‘hg new but
coa M At wh sch the prosecutor sxplained the limited personal observations of 2 undercover officer
&t the planning meetings, $/672018 Tr. &t 203, -



the protest were engaging in independent criminal activity. In addition, aif such plaoning
meetings would put in context the events that ocourted on inapgonation Day and would be
material to the prepuration of any defense by competent &gfés;ase.-munsel. 7 As the Court of
Appeals has made clear, when determining whether materials s;h-ani{i be disclosed, “Jtihe defense

‘perspective contrals L . . *{Tlhe critical task e}f‘.evaﬂuateing_tha usefulness and exculpatory value of
the information is & matter primatily for defense counsel, who has a different. perspective and
intevest from thit of the police or prosecitor,™ Vaughs, 91 A3d ar 1254 {quating Zanders v.
United Stutes, 999 4.2d 149, 164 (D.C. 2610) {internal citation omitted),

Notwithstanding the discavérable satere of the videos, the government offered
contemporanecus explanations (o another judgeyas to why it fatled to disclose the existence oF
content of the undisclosed Projest Veritas videos. These explanations provide insight into the
government's perspective on what it thought its x‘ii's’cnver}f:ahiig'as_ims wene with respeet o the
andisclosed videos,” Having reviewed the government’s explanations and its profiered analysis

as 10 'why it did not disclose certaln matters (o the defense, at this time, the Court has no reason

? For example, in cther reluted trials, the government presented as a witness an undercover officer
who attended some but ot all of the planning sessions and deseribed what he observed and saw
inchuding statements by some that there may be destruction of property during Inauguration
protests. By contrast, the government represents that the undisclosed videos In its possession depict
ingividuals in the planning sessions giving instructicnson being nonviclent or how to deescalate
when confronted by hostility at the pranned Insugaration activities. Such videos would be reevang
to the jury’s understanding s 1o the totality of what ocowrred at-the planning meetings and who was
preseat at the meetings and wonld be material fo any competent defense counsel's preparation of a
-defense.

“The kead prosccutor who handled discovery matters was jn trisl befors another judge at the time
the Court maled on the defense wotinn for sanctions for discovery violations,

*'Fhe Jead prosecitor's explanations were made to Judge Knowles presiding ar & Companion trial,
shortly after learning of the order of this Court imposing sanciions against the government. .
342972018 Tr. at 158161, In sumnmary, the pms&qﬁiﬂ#é){pkﬁﬂed: that based on her tnderstanding of
earlier rulings by judges, she focused on only disclosing materials that fooked at an indivichal’s.
Ppuipose and intent 10 atend the “Anti-Capiralist Bloc™ and beyond that the. government sought ©
protect other people™s First Amendment rights, their opinfons and their intent 1o patticipate in other
actividies not involving the alleged rigts.



1 believe that the government hagd additional malevolent motives, such s intersionally
supprossing evidence, While the Court accepts the govemment’s current representations abomt s
santives and motioms, some observations are appropeiste.

Int its earlicr explanation and its current Motion, fthe governmest states that i was
concerned aboiy protenting the Fist Ameatiment sctivities of individualy who were not eharged
with erbminal offenses, and hud “sengitivity™ showt disclosing the identity of the Project Veriiag
videographer.'® In the Court’s view, sech concerns would have been movs appropriately
addressed by identifying the existebee of the videes and their content 1o the Coust and seeking a
profective prder Himiting their use or distribution. Bevause the government did not follow this
course, the Court snd the defonse were loft with ¢ misimpression of what materials were in the
possession of the governmnent. As the Court of Appeals has made clear, “Brady does not
suthorize the governunent 1o eagege i & game of hide-and-seek, or reguise he defense ©
‘scavenge for hints of undisciosed I:I.rmi}f rosterial, ™ Vougha, 93 A3d at 1238,

Moreover, 1o the extent the Court and the government operated under diffsrent
wnderstandings, the government, a8 the-only party who had Rl kaowiedge of the exient of
Prodect Ventas videos in its possession, had ample opporiunily to "ootreat the court’s fand
defense counsel'si eroneous iinderstanding of the pentinent factt™ Venughs 93 A3d a8 1262,

This s particularly true where the government made repeatind assarances to the Court thiat 3 was

* Buring the Motion heasing the Count inguired whether there any agreemant with Project Verites
or its mephers and the goverament to protect thelr identity. In o supplemental submission, the
government represeaty thas the only menber of fhe prosecution eam thet hod any substantive
ontacty with a P‘mgé:et Veritas was the lead detective. Apparemiy when providing its video,
representatives-of Froject Verltus requested that any videographer! s tdentity be radacted before a
video was disclosed. The goverrunent reprosents that the detecrive jold the Prmcct Yeritas that the
prosecaiion woild try o redact the identity of any videographer a3 & matter of course, but there
might come & fime when 2 videographer's identity had to be disclosed. The governument Turther
reprosents thiat Project Veritas reprosentative maée no request i conogal the identity of the
organization thersalfier



engagiog in broad disclosure of inforination — over dnd above that required by its discovery
obligations.  Obviously, the parties and the Court should have been working from the same
knowledge of facts about the number of Project Veritas videos in the government’s possession
and the extent of that organization’s involvement in making the videos,

4. Specific Instances of Inquiry that Concern the Government

At hearing on the Motion, government counsel (who wis not involved in the prosecution

of the cases) suggested that his review of the transcripis snd case Gy jod him o conclude that
there was 2 fundamental misuﬁﬁerstanﬁigg between the prosecutors, the defense, and the Count
when discessing discovery matters voucerning Project Veritas, The result, in the government's
prosent visw, Is that “ships passed in the night” Motion hearing, 10/12/18 Tr. at 23,

From government's perspective, two specific instances of “'ships passing in the night”
occurred at the Aprdl 6, 2018, pretrial motion hearing, where the Project Veritas videos were
extensively discussed.”’ At the beginsing of that hearing, the Court made o broad tnquiry "t get
the government’s position on what they [the government] have and what's available 1 fthe
defepse] ernot LY 4/6018 Tr, 00 8. This geneial ghestion was asked in the contextof available
Project Verttas videos. Apparently, the government interpreted this inguiry as narrowly directed
only to the Project Veritas videos it had already produced and redacted, rather than as-a general
Inguiry as io all Rems from Project Veritas that were in the govémmeat's possession. ‘Simitarly,
af the conclusion of the April § hearing, after cxtensive discussion about the Project Vesitas
videos and the redactions made by the government, the Court formally ordered “the entirety of

what is in the government's possession 1o be tuned over to the defense.” 618 Tr. at 19,

¥ The Court addresses on the representations made during the April &, 2018 hearing based on itg
understanding of the government's concerns presenied in the Motion, The Caurt has never reised
concerns with any of the representations made by the prosecutors {Ms. Kéil and Mr. Baset) wha
appeated later in these cases in which the motions for sanctions wers discussed. Their
representations were complete and consistent with iheir shligations a5 officers of the Court.

-



Again, notwithstanding an all-encompassing order that the govermnment disclose Project Veritas
videos in its possessivn, the government interpreted this order ss Himited to only the video o
which it hud made redavtions.

It both instances, lo the extent the goverament considered the Toun's guestions and
directives to be Hmited in nature, there was 1 fundamental misunderstanding of the Court's
intent. As it subsequently made clear, and as apparently andersiood by defense counsel; the
Court inended that the government disclose all materials i€ bad froms Project Veritas to the
defense. The goveronient having such a Lmited understanding of the Cowt’s questions and
directives, however, only highlights the need for the government to be complets and fulsome in
its disciosures to the Court and the parties as 10 what is in ity possession, so that all are operating
on the sanse knowledge of facls.

Conclusion

The government's pursuit of & broad theary of eolfentive oriminal sesponsibility carried
witht i an equally broad obligation to provide discovery. In the Cont’s wiew, the government did
st fulfi s responsibifities. Nevertheloss, based on the goverament's LOREMPOTENeos
explapations together with iis robest discloswre of other maberials, ity slive atiomnis 1 seek
giidance from the Court on other discovery matiers, and a roview of the entise m:s.zrd_. the Court
concludes that the govermment’s failure was one of incorrect anafysis of its discovery obligations
or sisunderstanding of the Conrt’s dircetves and not so atlempt to make purposeful

misrepresentations to the Court. Based on the results of these cases, however, should complex,



or even simple, cases arise in the future, the Court would not expect sinnlar misundérstandings to

OLCa.

Pratet November 3, 2018

Chief Judge Robert E. Morin
Signed in chupibers
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From: Ke#l, Brittany (usmc} <Beitiarne Ko
Date: Wed, May 30, 2018 at 845 AM
Subject: Response to Verntas videos
To:"Linehar, Patdek” <Pllssian@s REAGE SEE™ “’Msnn, A%ysa F * -t&_ygg ék}s_;;g@gm_:g,w>
wfaamcsmxa e «x@ec& Sov® <sgemarnehia >, TG %

Cc ”(}uresh:, Rszwan tUSADC}" <&sgs, m {.}wﬁﬂs”ﬁm&m s

Bood moming Judge Morin and counsed,

As-teguested, this is o sursmary of the videos the governmant reseived from Viritas and the reasoning behing tive gon-
disclogure. Ms. Kerkhoft drafted this response. (- apalogize for now gelling this o you untl now. but we were coofdmamg
with Ms. Kerkhoff who was praparing for trial as well)

MPD received from Projoct Veritas: certain videos, ) résponse to an inquiry friom Detective Pembertin, Datective ‘
Pembarion had cortacted Veritas after seeing portions of videos:on YouTube that appesred fo show events connected.
‘with the Anti-Capitalist Bloc the started at Loaan Circfe aroind 10am on January 20, 2017 (herelnatlter; the “ACE").
Detactive Pamberion received 8 hard drive from Veritas and we. {Detective Pamberion and 1} reviewad tha vidass and
-audio recordings that were provided. { focussg: my review of the recordings on the following: {1} tid the recording contain
irformation about the ACB {2} did the recording contain statements. by or conduct of defendants in this case; (31 was
hare anything on the recording that conig conétitute evidernce of 8 defendant's knewieﬁge intent, purpose for the charged
conduct (innocent or olherwise); and () didt the recording contain Brady information for the charged conduct. These are
the same faclors with which 1 reviewed cell phone data obtained from defendants, dala obisined from social media search
‘warrants, and other tems of potential dismveryfsmdy in the Case. In focusing my review on these faciors, | was mindful
that there were a number of protest-related avents scheduled for the week of Inauguration and that many of the
recammgs captured nof-defendants engagsd in-what appaared tobe: -exprassions of speachiopinions. | balieved (and sl
believe) that g Rule 18-analysis requires relevance (o the charged condudt, and a:saiosum of matetials in a criminal case
{panicutarly of non-defendants engaged in expressions of speechiopinions} should be made after a Rule 168y
analysis.

The recowdings provided By Vartas 1o Det Pepubernon that were produded to muasez in‘giscovery are as follows (the dat&
reflected is the date that | believe the recording was matiel.

1. December 29, 2016 — 1 video recorded by “Eric” at e house, discussing the planning for actions at the
Deplorabail {assauitwe and non-assagtive) in which there is Lneouragenment to wear masks i individuals: plan
-1otake more agaressive action. Defendant Casey Webber can be seén og the videp.

2. Jamgary &, 2017 - 7 total videos recorded. by “Matt™ at $t. Stephens church —{also known as the “Planning,

Mueeting Videos” and the pre<planning meeting videos), (No other videos oraudio recordings by “Matt” were
provided to Detective Pemberton.)

3_Januiary 14, 2017 — { video revorded in NYL, in which déféndant Aaron € antu nigkes certain coments 1o
rectut/organize individuals to 1ake a bridge a5 part of 2 larger protest that. will then move through the city.



The folfowing recordings provided by Veritas to Diet Pemberton were KOT produted 16 counset in discovery becausd |
determined that theydid not foll within the Ruls 18/Brady Taciors outlined above:

1. December. 16 {or December 19), 2016 - (the date is uacléat): 4 videos showing a mic test inside an office.

2. Drecember 16 {or December 193, 2018 - (the date is anclear): 13 videos showing a meeting in NYC ava place
titted the Jastice Ceiiter. A presentation from “Liberation Forums™ is given by the Paity for Secialism agd
Liberation {“PSL"). The prepared siatements inchade political views opposing Donald Trumyp and his apenda, as
well as opposttion o the Demecratic Party: There is also sn extended presesstation:on the Cabas Revohstion.
The speakers advocate signing up fora bus that is taking people 1o DC to protest the Inapguration, A question is
nsked aham tile nsk of‘ arrest, but !h& speakers state tha: as an mgmtzatwn the}f da ROt mtmd o be arreswﬂ

an mdn zduai (_behewed 0 be I,eg._ba C ary efom} m_ss,g.,sses cham;% np met_m cars m shu.i dav_m_ &v&_x‘g merm. i_:._ne
in:the ohty,

3 Janugry TS, 2007 - 16 videos that appear 1o have been recorded over two days, but the file states Janvary
15,2017 forall the videos, The videos were recarded at American. L%:mersm and capiure a sigh-in process, 4
de-gacalation workshop that teaches how to de-escalate conflict when you observe someone being targeted or
harassed based on their race/religion, etc. The videoprapher then attends another de-escalation workshop that i3
focused more specifically on pmvsdmg de-escatation at pwo specific checkpoint blockades ergmnzed by Black
Lives Mattet-and Communities Under Attack. Avthis aarkshap, the speakers fiote that pammpanm willbe
' hielping 1o de-sscalate contlict, but witl iwit be participating in the blotkade which will minimize the risk of
afrest. The speakers state that pasticipants in the de-escalation group will be wearing bright: vellow tape on their
arms/clothing and they may wear bright yellow shirts, The videographer attends the “Digital Security”
workshop. Theve is roundiable discussion about participants conceins about digital security, before the speaker
talks about digital security. The speaker encourages the use of Signal as an edcrvpted. messagmg app, shows
participants how to install signal, how to cléar history from vour phone if arrest appears imminent and you want
ta protect vour data from being sefzed by law enforcement, how 1o use/disable location serv tees, efc.

4 January 14, 2017 ~ 19-videos showing the videographer at American University where g pretends 1o speak
‘only Spanish. The videographer gets a transtator who identified himself as “,’simphy’ 10 accompany him 1o o
wm&shcp that begins with a group discussion about political views and concerns inthe current political
environment. The workshop then discusses de-escalation technigues and engages in role-playing o how to de-
escalate. At the conclusion of the workshop, the transhator gives his phone nonibet to the videographer and
stated that he could probably arrange 1w have the xzdmgraphzr stay at a church that had offered housing for
participanis, The transtator gives the videographer a tide to the church s his car, Upon amiving at the chrch;
the translator introduces the vidsographer o another male (non-defendanty and t}tey SOPRES W wenf;ral
conversation. The male tells the translator that Ris participation at events withthe j20 group. cau‘ld help him get
inte contact with bigher political people, but this was a general conunent and no discussion about what role the:
transtator or other :mie plaved in the J20 group.

3. Janupry 15, 2017 - 6 videos showing the fecording participating in & “Digital Security” morksimp (NOTE:
the content is very similar to the “Digitat Securiny™ workshop summurized iy #4 ghove, but:itis not the same
meeting. It appears o be a later or sarlier meeting the same day as the one attended by the videographer who
recorded #4 above). The videographer pretends to speak only Spanish and gets translation from an individual
(non-defendant}. (A large portion of two of the videos is just the wdem.mpher walking to snd from the
miesting).

6. January 17, 2017 - 8 video recordings —(the camera is blocked for the entirety of the recordings underneath
clothing, and there is only audio which is often very difficult to hear}: The: mce}f&mgs begin with a conversation
between several individuals who appear to be working on the Veritas operation who are mim;, A car toz.,etﬁet

2



“There is s discussion smong the Veriias participants abowt the quality of shp players, basketball, and whether
people who want to dmmpt ihe nauguration hmug}t the level of media soroting on themselves by advertising
their intent 10 engage in this conduct, and their view that people are sot really protesting Trump or the
govemment but-rather just want 1o fock things up. One person expresses @ view that people who are advbcating
violence and destruction at the inauguration are terrorists and don't want any government. There is concern
among some of the individuals that they will be searched at whaiever location they sve traveling to, or willhave
o give up their phones. The videographer arrives at a Iocation (believed to be Al Souls church) where he speaks
m‘év 10-a translator. There appear 1o be hreakout sessions in the background. At one point, 3 male voice can be
‘heard T the background saxving that people can come tatk o hith if they have never done a block. The
videographer preimds 0 s;';eak only Spanish, and does not speak 1o apyone but a transiator during the meeting
andd does not attend any break-out clusters or discoss any particular actionsievents. There is some discussion
about Veritas infiltrating and reconding meetings. After o period of time, individuals go nround the room &
identify different chieckpoint actions that are being organized and to identify which group is organizing the
checkpoint action (1.2, Climate Change, Trade Justice, Future i3 Feminist}. (The meeting appesrs to be focused
on checkpoint actions, } Tangary 18, 2017 — audia rewrdamz; of 2 eue-on-ong private conversation with a male:
individual {non-defendant) who is organizing an event in which e will set up tables on the strests m}tﬁté_ﬁﬁd
and C streets o feed the homeless at the shelter 1o raise awareness for sconomic justice. The male speaker states
that he is not contected with J20 and had never beard of them until the past week. The male speaker states that
he believes some protestors plan to do things that could get them arrested and pepper-sprayed and that he heard
anarchists are going to show upand they tike to cross that fine. The speaker stated he also heard people will be
blocking the merro. The speaker fells the recorder that he should wear something that roarks him a5 an EMT so
he Wil not get hiuirt during these actions and that, based on his Qccupy experiences, he doesii"t think tiere will
‘be-an all-out riot at the inauguration bt that ke has never seen individuals so willing to engage in illegal
conduct (ahd specamaily mentions the blocking of metro) 5o he dossn’t kivow what will happen The male
speaker tatks about his historical knowledge of protests w ith the Ocoupy movement and past inasgurations. The
speaker talks showt some positive nformationsopinions he has heard about Ben Carson. The Speaker states that
he believes that, if people aré going to camp out in parks i the city during the inanguraion, they need to be -
cognizant ot ta displace the homeless that mdy Hve there.

7 Usidated audio clip ~ a fow second audio chip in which an mdmxiua} tbetieved tobe Legha Carvefour) states
that he has been arvested a Iot.

o addition to the above Hterns, USAO-DC has, in its possession, a video recording made by Yeritas about the plan by
individuals associated with distuptiz0 10 thivw acid at the Deploratsall, This plan was the subject of & three co-defendant
criminal case, in which arrest warrants were issued on Jarwiary 19, 2017, | have not reviewed the entice video as itis in
another file, but have reviewed the summary of what'ls contained o the video and the guilty pleas that wers enteved by -
‘edch of the defendants under DSAs. Finafly, Detective Perbarton and | also viewed {but do not have in our possaﬁstan}__
videos that were posted by Project Veritas on their YouTube sits which appear ta be fiom American University {or some
other classroom setling), and discuss throat-punchingfassauttive sondunt targeting Fascists!Nezis, ihe plan to attack the .
Deploraball with acid, as well 85 videos showing several non-defendants.

Thank you,

ﬁﬁt:an# Keil

Assistant United States Attomey
Felony Major Crimes Tilal Saction

U.S. Attorney's Office for the Distrcl of Columbia



‘ﬁﬁ?&-iﬁ IO RECHIENY |§ Thig
ee@;‘&w\" s v iy vinr, S e
the ooy by reheateaian i plosse Jorels s mehsage

S, '_m‘;\\iimay- L 8 .m;,\*s.*asim
il e At fg “M\,si f*éease m‘ﬁx s bvabvaty

For snais ddivinslan e G, lelise SR Aot afaniiode.
vt gnirse of o g e coletioareha, W Oy colivet. Shord s el ifoeedinn ity

B D priviay paling

L

Tl ‘w&,; sl g Broiy Bolsy o feey abm{ igres e i thin Infoneatin,



