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PROPOSED FINDINGS OF FACT 

A. More than 230 individuals were charged with felony rioting at 
DisruptJ20’s “Anti-Capitalist March.” 

1. A group called “DisruptJ20” planned various protests for President 

Donald J. Trump’s January 20, 2017 Inauguration, including civil disobedience 

protests they called “direct actions.” DCX 115-48; DCX 116-22; Tr. 614-15, 656. 

The direct-action protests included early-morning “checkpoint blockades” to 

prevent Inauguration ticketholders from attending. Id.; DCX 168-2 (“7am”).  

2. At 10am, there was an Anti-Capitalist Black Bloc March attended by 

around 500 individuals, many of whom wore black or dark clothing and face 

coverings. Tr. 181 (Kropf); DCX 53-2; DCX 75-54. During the Anti-Capitalist 

march, some individuals left the crowd to engage in acts of vandalism and 

destruction of property. Then, they would run back to the crowd, using it as cover to 

evade law enforcement. DCX 53 at 2. The Metropolitan Police Department 

Commander on scene declared a riot. Tr. 617, 623, 1083-84.  

3. Without issuing dispersal warnings (DCX 80-121), the police 

attempted to “corral” the entire group so that everyone could be detained and 

arrested. DCX 75 at 37-38. The police released individuals they deemed had less 

involvement, such as media and legal observers, and approximately 70 individuals 

forced their way past police lines and fled the scene. DCX 67 at 15-16. MPD arrested 
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the approximately 230 remaining individuals who appeared to be part of the march. 

DCX 5 at 10-11; DCX 70 at 105, 109; DCX 127 at 65-66; Tr. 1089.  

4. Respondent Jennifer Kerkhoff Muyskens is an attorney admitted to 

practice in the District of Columbia and assigned Bar number 475353. Answer ¶ 1. 

5. She worked as an Assistant United States Attorney for the District of 

Columbia from June 2006 until March 15, 2019.1 RX 62 at 1-2; Tr. 596-604, 826. 

She held several supervisory positions. During the underlying criminal proceedings, 

she became Chief of the Violent and Repeat Offender Unit and Chief of the Felony 

Major Crimes Trial Section. Id.. Between 2013 and 2019, Respondent supervised 

new prosecutors who joined her office, which included training them on “discovery 

and Brady practices.” Tr. 597-99.    

6. On January 20, 2017, Respondent was assigned as the lead prosecutor 

for the cases. Tr. 604; RX 62 at 4-5. MPD Detective Greggory Pemberton was 

assigned to the cases full time as the lead detective. Tr. 608. Pemberton worked from 

a desk directly outside Respondent’s office “so that he could review videos” and 

consult Respondent. Id.; DCX 85 at 82.  

 
1  Respondent’s full name is Jennifer Kerkhoff Muyskens. She used her maiden 
name, Kerkhoff, in these proceedings since that was the name used in the underlying 
court proceedings and documents.  
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B. The government’s theory was that everyone was criminally liable for 
facilitating violence.  

7. Respondent’s supervisors initially told her to “just charge” the 

individuals who were involved in vandalism. Tr. 609, 632-34; RX 62 at 4. 

Respondent advised that because the black bloc obscured everyone’s identity, the 

government could charge “all or none,” and the U.S. Attorney’s Office decided to 

charge everyone with felony rioting. Id.  

8. The government’s theory was that “the destruction and violence was 

planned.” DCX 53 at 13; see also DCX 69 at 98-100 (Kerkhoff). Respondent argued 

that all defendants—even if non-violent and not involved in planning—

demonstrated an intent to join and facilitate the rioting because even after other 

marchers committed violent acts, they stayed and moved with the group, thereby 

joining the black bloc tactics and acting “consistent with the instructions provided 

by co-conspirators at earlier planning meetings.” See, e.g., DCX 53 at 13-14; Tr. 97-

98, 180-81 (Kropf). 

9. At trial, the government told the jury that the Anti-Capitalist march was 

planned to be a riot—not a protest—and the defendants “got the memo” about using 

a black bloc to facilitate violence and destruction by acting as a cover and “getaway 

car” for the violent perpetrators. DCX 74 at 52, 61, 65; DCX 90 at 32-33, 82, 84. 

The government’s theory was that defendants were knowingly and intentionally 
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“using the First Amendment as cover to engage in something that was illegal.” 

Tr. 115 (Kropf). 

10. The government’s evidence for a planned riot focused on (i) a January 8 

“Planning Meeting Video,” and (ii) testimony from Undercover MPD Officer Bryan 

Adelmeyer, who sponsored the video at trial and testified about hearing discussions 

about property destruction at other planning meetings. See, e.g., DCX 74 at 64-65 

(Opening); DCX 90 at 32-33 (Closing); Tr. 98, 113-14, 117 (Kropf).  

11. Based on (i) the planning meetings and how the defendants “showed up 

prepared” to “fight” for and acted “consistent” with the black bloc plans, and (ii) how 

the defendants chose to stay with the group even after there was violence, 

the government argued that the jury could infer the existence of a plan for violence 

and each defendant’s individual knowledge of and intent to join it. DCX 90 at 53, 

60, 64, 82; DCX 22 at 22. 

12. The six defendants who went to trial first did not engage in violence or 

attend any planning meetings. Tr. 83-84 (Kropf). Defendant Brittne Lawson, an 

oncology nurse, attended the march as a “street medic.” Tr. 82-83, 96. 

The government argued she was guilty of felony rioting and felony destruction of 

property under Pinkerton, conspiracy, and aiding-and-abetting theories based on 

what she wore and brought to the march and her staying with the group, consistent 

with instructions from the planning meetings. Tr. 84, 87, 96, 200-201, 236 (Kropf). 
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The government cited the planning meeting as “circumstantial evidence” of her 

alleged “intent to join an illegal conspiracy.” Tr. 118-120 (Kropf); cf. DCX 67 at 19-

20. 

13. At the second trial in May 2018, the government conceded defendant 

Casey Webber’s personal conduct was non-violent. The government alleged he was 

guilty based on his participation in the planning. DCX 154 at 34-35; DCX 166-213. 

Respondent argued, “This riot, it was planned. You’re going to have evidence of 

planning meetings,” and Mr. Webber “receiv[ed] information about the plans.” Id.; 

DCX 166 at 14, 213. 

C. Defendants argued that they intended to protest—not facilitate the 
violence of other individuals.   

14. Defendants argued that “other people” committed the vandalism, and 

the government was trying to hold the “peaceful protesters” liable for the others’ 

misconduct. DCX 74-110; Tr. 88-89 (Kropf). 

15. Lawson’s attorney, Sara Kropf, argued that the Anti-Capitalist march 

was meant to be a “peaceful protest” and a “demonstration against Donald Trump,” 

and her presence as a medic was consistent with legitimate, non-violent protest. Id.; 

DCX 91 at 8-9; compare DCX 285, with RX 93; Tr. 143-45. 
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D. Project Veritas provided the government with videos of DisruptJ20 
planning meetings for its Inauguration protests.  

16. Respondent understood that Project Veritas had infiltrated and recorded 

DisruptJ20’s planning meetings and might have videos that could be helpful to the 

government’s investigation. Tr. 908; DCX 5-21. 

17. She also understood that Project Veritas was a “can of worms,” wanted 

to “subvert” DisruptJ20, was biased, and had a reputation for manipulating or 

distorting evidence, which tended to undermine the credibility of any videos it might 

provide. Id.; Tr. 920; DCX 5 at 23-24 (discussing bias and credibility issues with the 

grand jury).   

18. In February or March 2017, Respondent and Pemberton obtained a 

Project Veritas hard drive with videos of various DisruptJ20 planning meetings. 

Tr. 703-04. Project Veritas’s operatives used hidden “button” cameras, to capture 

footage of DisruptJ20’s planning meetings and provided the government with 

footage they recorded. Tr. 705, 720. 

E. Respondent and Pemberton selectively used and edited Project Veritas’s 
videos before providing them to the defense.  

19. Respondent and Pemberton were focused on a meeting led by Dylan 

Petrohilos, a DisruptJ20 organizer, about the Anti-Capitalist march. That meeting 

was a small-group “breakout” session that was part of a larger January 8, 2017 

DisruptJ20 meeting that included discussion of DisruptJ20’s various direct actions. 
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When reviewing Project Veritas’s videos, Respondent and Pemberton recognized 

that Undercover Officer Adelmeyer was present at the January 8 meeting. 

Respondent deliberately withheld Project Veritas’s identity and decided to use 

Adelmeyer to authenticate the video segments showing the Anti-Capitalist breakout. 

Tr. 705-06, 719-20, 919, 920, 1004, 1116 (Kerkhoff). 

20. At Respondent’s direction, Pemberton edited Project Veritas’s seven 

original video segments from the January 8 DisruptJ20 meeting for disclosure  to 

defense counsel. DCX 211-1; Tr. 705-07, 711-712, 935-36, 1116. 

21. Pemberton omitted the first three video segments. DCX 211-1; DCX 

242. The omitted videos contained around 50 minutes of footage from the general 

assembly part of the DisruptJ20 meeting, including DisruptJ20 organizers discussing 

their plans for each direct action, including the Anti-Capitalist march. DCX 73 at 2-

3; Tr. 719-720. The last omitted video segment ended with the Project Veritas 

operative going into the bathroom and adjusting his hidden camera. DCX 242. 

22. Respondent relabeled the four remaining segments, “Planning Meeting 

Video 1–4” after Pemberton made three edits. Tr. 712-13.  

a. Edit to Planning Meeting Video 1 (original “201302”).  

The unedited video picks up where the last omitted video segment left off—

with the operative adjusting his hidden camera in the bathroom. DCX 242. As the 

operative leaves the bathroom, the video briefly shows his face. (0:25; 20:13:28). It 
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then shows him walking to the anti-capitalist breakout where Petrohilos was 

speaking. He passes Officer Adelmeyer, who is attending a breakout group called 

Stand-Up for Racial Justice (“SURJ”). (0:56; 20:13:58); see also Attachment A:   

 
 
Pemberton cut the first minute and nine seconds of the video, removing the footage 

of both the operative in the bathroom and Adelmeyer with SURJ. Compare DCX 

242 (original) (1:09; 20:14:11), with DCX 243 (edited) (0:00; 20:14:11). 

b. Edit to Planning Meeting Video 3 (original “204911”).  

As the Anti-Capitalist meeting ended, the camera panned around and 

Adelmeyer could still be seen with SURJ. See Attachment A:  

 

Pemberton cropped the video to remove Adelmeyer. Id. 

Dylan Petrohilos 

UCO Adelmeyer 

Dylan Petrohilos 

Anti-Capitalist Group SURJ 

UCO Adelmeyer 

SURJ 
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c. Edit to Planning Meeting Video 4 (“210716”).  

The unedited footage showed the operative’s interviews with two individuals 

about DisruptJ20 and a labor organization called International Workers of the World 

(“IWW”). Afterwards, the operative zips his coat over his hidden camera and leaves 

the church. Pemberton clipped the video at this point. This omitted a recording of a 

telephone call between the operative and another person from Project Veritas in 

which the operative says: “I was talking with one of the organizers from IWW. I 

don’t think they know anything about any of the upper echelon stuff.” DCX 242; 

DCX 218-6. 

23. Although Pemberton made the edits, Respondent was aware that he was 

cutting footage of the Project Veritas operative and Adelmeyer and omitting the 

video segments showing the general assembly part of the meeting, which Pemberton 

did at her “direction.” DCX 188 at 34-35; Tr. 706-07, 711-12, 933-36. During the 

first trial, Respondent assured the court that both she and Pemberton had reviewed 

the videos, and she explained to the court how they had redacted the “individual 

putting on the button cam” and “walking into the meeting” and “the officer’s visible 

presence.” DCX 78 at 64, 75, 89.  
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F. Respondent and Pemberton withheld Project Veritas’s involvement as 
they obtained a superseding indictment that charged a conspiracy.  

i. MARCH 2017 PRODUCTION OF JANUARY 8 VIDEO SEGMENTS 

24. On March 16, 2017, Respondent posted the four edited video segments 

to the government’s “USAfX” discovery portal in a folder labeled “Planning 

Meeting Videos.” DCX 185-1; Tr. 706, 712. 

25. The next day, she attended an arraignment hearing. In response to a 

defense lawyer saying that he intended to make “a formal discovery demand,” Judge 

Leibovitz announced that the government was providing “discovery to everyone by 

means of a portal and is giving everybody a hundred percent of the footage they 

have.” She also announced that defense counsel could issue “subpoenas for 

videotapes and other materials from private entities.” DCX 12 at 4-5.   

26. Respondent made no disclosures at the arraignment about the “Planning 

Meeting Video” segments she had posted. Id.  

27. That same day, Respondent discussed with Pemberton “reindicting the 

defendants” to add a felony destruction of property charge. Tr. 924. By adding a 

charge for conspiracy to riot, Respondent understood the government could pursue 

felony charges for destruction of property based on “Pinkerton” or “conspiracy” 

liability.” Tr. 637-38, 925 (Kerkhoff). Her theory was that once a defendant joined 

the conspiracy to riot, he or she was liable for any subsequent destruction of property 

because it was foreseeable.  
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ii. MARCH 2017 SEARCH WARRANT (DYLAN PETROHILOS) 

28. A week later, Respondent and Pemberton prepared and signed a 

detailed search-warrant affidavit for the home of Dylan Petrohilos. See DCX 249; 

Tr. 957. The warrant was largely based on Petrohilos’s statements at the January 8 

meeting. DCX 249 at 4-5. 

29. The affidavit claimed that an undercover officer (Adelmeyer) was 

present and provided a “report” about Petrohilos’s statements. Pemberton also 

claimed that a “third-party (non-law enforcement)” provided “unedited video 

footage of portions of the same January 8, 2017 meeting,” which Pemberton said 

was “consistent with [Adelmeyer’s] statement.” DCX 249 at 4-5.   

30. Pemberton overstated the extent to which Adelmeyer had an 

independent recollection of Petrohilos’s statements. Adelmeyer later conceded that 

he was with another breakout group, 20 to 30 feet away from the Petrohilos meeting. 

The footage Pemberton had clipped from the videos showed Adelmeyer was not 

with the Anti-Capitalist group; he was standing 20 to 30 feet away with SURJ. PFF 

58.  

31. The 50 minutes of footage Pemberton omitted showed that 

Adelmeyer’s notes from the January 8 meeting were from Petrohilos’s 

announcement of the general plans for the Anti-Capitalist march, not the more 

detailed discussions from the Anti-Capitalist breakout. Compare DCX 73 at 2-3, 
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with DCX 242 (ending -192859) (10:59). During the general assembly, Petrohilos 

announced the time and location of the march and said the plan was to “just like 

snake march around the city.” Id. Adelmeyer’s notes about the march contain the 

time and location of the march and said the plan was to “march in the streets and 

snake their way.” 

32. Respondent did not disclose Pemberton’s March 2017 search warrant 

affidavit in her Jencks disclosures before trial. DCX 72. She disclosed his July 2017 

affidavit for disruptj20.com, but that affidavit removed the reference to the “third-

party” video and no longer suggested that Petrohilos’s statements were reported by 

the undercover and that the video was “consistent” them. DCX 250 at 11-12. 

iii. THE SECOND GRAND JURY AND FINAL SUPERSEDING INDICTMENT 

33. In April 2017, the government sought a superseding indictment, 

consistent with the theory Respondent and Pemberton had discussed in March (PFF 

27), adding Conspiracy to Riot and felony Destruction of Property counts against all 

defendants and charging Petrohilos for the first time. RX 8; Tr. 637-38; RX 1, 2.  

34. The government presented evidence to a second grand jury over three 

days: April 18, 21, and 25, 2017 to obtain the superseding indictment. DCX 18, 

20, 22. Respondent presented the evidence only on April 25, which was also the only 

time the government presented its January 8 videos. Id.; Tr. 643, 749, 907-910.  
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35. On April 25, Pemberton testified that even though Petrohilos did not 

attend the Anti-Capitalist march, he was responsible for planning and organizing. 

DCX 22 at 21-22, 30. As with the March 2017 search warrant affidavit, Pemberton 

overstated Adelmeyer’s independent recollection of the meeting. He testified that 

“there was a number of things that they talked about” that “led the officer to believe 

that there was going to be destruction.” DCX 22-22. Respondent advised the grand 

jury that Petrohilos could be charged because if he was involved in planning the riot, 

then he did not “have to be present.” DCX 21 at 13-14; cf. RX 12 at 4-5. 

36. Respondent presented the January 8 videos as recordings of a planning 

meeting at which an undercover officer was present. DCX 22 at 22-23. A grand juror 

asked if the undercover was “getting footage of people,” were the police required to 

warn people “that these actions are going to be illegal?” Id. Respondent did not 

explain that the undercover officer was not filming or present when the illegal 

activity was discussed. Id.; see also DCX 21 (AUSA Discussion).  

37. Respondent did not disclose the April 25 transcript of Pemberton’s 

grand jury testimony in her Jencks disclosures at trial, which was the only grand jury 

presentation of the government’s January 8 videos. DCX 18, 20, 22; DCX 72; Tr. 

749, 907-910..  

38. On April 27, 2017, the grand jury returned a superseding indictment 

against all the defendants, including Petrohilos. RX 8. 
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39. The next day, Judge Leibovitz ordered Respondent “to preserve all 

video and other evidence such that it can be made available.” RX 9-42. Respondent 

represented, “I have preserved it in the fashion we received it.” Id.  

G. Respondent understood that evidence of any defendant’s participation in 
DisruptJ20’s planning meetings was Rule 16 or Brady information. 

40. Respondent understood that there were different levels of culpability 

among the 200+ defendants. Tr. 674-75. 

41. She also understood that evidence of a defendant’s lack of involvement 

in planning about the black bloc or for the Anti-Capitalist march was exculpatory. 

See, e.g., RX 9 at 44-46.  

42. Consequently, Respondent understood that evidence about a 

defendant’s “lack of planning and preparation” for the black bloc march or any 

evidence of a defendant’s planning to attend DisruptJ20’s peaceful protests was 

potentially exculpatory. Id.; Tr. 642, 646-47, 648, 656-59, 661-62; Cf. DCX 26 at 

17-18, 30 (evidence that some organizers planned to recruit legitimate protesters as 

a cover for the “mob” was inculpatory for those organizers but would be exculpatory 

for defendants who planned or expected to attend a legitimate protest); DCX 90-123 

(closing argument about a defendant being the “patsy,” the “fall guy”). 

43. Respondent developed categories of information from each defendant’s 

cell phone that she understood the government was required to disclose to all 

defendants as Rule 16 or Brady evidence. Tr. 837-40 (Kerkhoff); DCX 41 (filings 
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with categories from July to October 2017); DCX 43-3; DCX 42-15. One of her 

designated categories was, “All images or videos” relating to “attending, preparing 

for, or participating in the black bloc, DisruptJ20 events, or other events on January 

20, 2017.” See, e.g., DCX 43 at 3-4 (No. 9) (emphasis added). 

44. In August 2017, a defense lawyer asked about this category of evidence 

because she thought the evidence was already disclosed. Judge Leibovitz explained 

that the government had not yet disclosed all the cell phone information but had 

disclosed “videos of all this stuff that they got from wherever they got them.” Since 

the cell phone evidence was the only evidence that was already in the government’s 

possession that was yet to be turned over, Judge Leibovitz explained it “would be a 

problem” if it were not disclosed. DCX 47 at 24-25. 

45. In September 2017, Judge Leibovitz asked Respondent about evidence 

such as a “videotaped or audiotape[d] discussion on one defendant’s phone in which 

a different defendant is saying, ‘I didn’t want to be in a riot today. All I wanted to 

do is come out and say what I think about democracy.’” DCX 49-23 (cleaned up). 

Respondent acknowledged that evidence that a defendant may have had “either a 

dual purpose or another purpose, in part,”—i.e., to legitimately protest—would be 

exculpatory information. Id. at 24.  



16 
 

H. Respondent reviewed Project Veritas’s hard drive and withheld videos of 
DisruptJ20’s Action Camp and Spokes Council meetings.  

46. DisruptJ20’s principal meetings to plan for its Inauguration Day events 

were Action Camp at American University and what they called Spokes Council 

meetings. Respondent understood that DisruptJ20’s Action Camp consisted of 

umbrella training classes for all its Inauguration protests. DCX 69-106; DCX 115 at 

87-88; Tr. 956-57 (Kerkhoff); DCX 18 at 13-14; DCX 73 at 2, 4; DCX 155 at 159-

60, 195; Tr. 774, 777-79 (Kerkhoff); Tr. 364-65 (Downs). Respondent understood 

that Spokes Council meetings were large-group, umbrella meetings (around 300 

people) about the direct actions that included, at the end, a “formal” meeting among 

representatives of the affinity group participating in each action. Tr. 947-51, 962-63; 

DCX 69 at 94-95, 105-06; DCX 155 at 117-18, 161-62; DCX 168-2 (January 17 

Spokes Council). DisruptJ20’s January 14 Spokes Council meeting—minus the 

“formal” representatives meeting—was one of several Spokes Council meetings 

Adelmeyer attended where he said there was discussion of property destruction. 

DCX 73 at 4-5; DCX 123 at 9-10 (No. 5, Column 3); Id. (Column 4); DCX 131-67. 

47. By the second trial, Respondent understood that the January 8 

DisruptJ20 meeting was a Spokes Council meeting. DCX 115 at 53-54 (Kerkhoff); 

DCX 131 at 54 (referencing the “January 8 spokes counsel”); DCX 78 at 117-18 

(Adelmeyer). 
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48. In August or September 2017, Respondent reviewed Project Veritas’s 

hard drive videos for “what else is in our possession that we might have to disclose 

under the structures of Rule 16 and Brady.” Tr. 1074-75. She took notes on the 

content of the videos that she later used to summarize them. Tr. 643-44, 764, 970-

71, 972-73. Her summaries therefore are evidence of some of the information that 

she understood about the withheld videos. Id.  

49. Respondent knew that she had recordings of DisruptJ20’s D.C. Action 

Camp training sessions and Spokes Council meetings that had not been disclosed to 

defense counsel, including: 

• Jan. 14, 2017. [DCX 233]                                                                                  
Action Camp trainings at American University. 

• Jan. 14, 2017. [DCX 239]                                                                                  
Action Camp trainings at American University. 

• Jan. 15, 2017. [DCX 235]                                                                                  
Action Camp trainings at American University. 

• Jan. 15, 2017. [DCX 240]                                                                                  
Action Camp trainings at American University. 

• Jan. 17, 2017. [DCX 237]                                                                                  
Spokes Council meeting, including mention of “block.” 

See DCX 168; DCX 211. 

50. Respondent intentionally withheld these recordings. DCX 168-1. 

She testified that she still does not regard videos of a defendant participating in “de-

escalation actions at Action Camp” as exculpatory information. Tr. 1079. 
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I. The undisclosed videos of DisruptJ20’s Action Camp and Spokes Council 
meetings contained exculpatory evidence.  

51. Respondent knew that Petrohilos, the government’s alleged “lead 

planner and organizer for the anti-capitalist march,” could be seen on the undisclosed 

videos of the Action Camp staging area at American University where DisruptJ20 

organizers had set up tables and welcomed attendees. Tr. 928, 1069-1072. But she 

did not otherwise conduct a review for what defendants were on the videos. Tr. 1074-

75 

52. Per Respondent’s notes, she withheld recordings of Action Camp 

training classes on January 14, 2017, the same day that Adelmeyer attended.  

DCX 168; DCX 73. The recordings showed multiple training classes on “de-

escalation.” See, e.g., DCX 168-2 (Nos. 4, 5); DCX 233 (RECO0008) (2:01-8:00 / 

15:50:14-15:56:13); DCX 239 (FNN-200219) (24:55-27:12 / 44859-48923). 

Respondent’s notes cite “guidance” that “if you see violence, you should report it to 

the ACLU and sometimes to law enforcement.” DCX 168-2; compare DCX 241-10. 

53. As Judge Morin later explained, he found a Brady violation based on 

the mere mention of “de-escalation” in Respondent’s limited summary disclosure of 

videos from the Action Camp training sessions. DCX 215 at 4-5. He noted that the 

videos Respondent withheld tended to rebut Adelmeyer’s testimony about planning 

for destruction and were therefore “relevant to the jury’s understanding as to the 

totality of what occurred at the planning meetings.” Id.; DCX 215-5, n. 7. The videos 
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of DisruptJ20’s Action Camp training sessions on de-escalation direct action 

protesting contrasted with the planning meetings where Adelmeyer said he heard a 

subset of the attendees participating in discussions of property destruction. Compare 

DCX115 at 87-88; DCX 131-67. Judge Morin explained that before the second trial, 

he explicitly told Respondent that evidence related to what Adelmeyer heard based 

on his attendance of DisurptJ20’s Action Camp and Spokes Council meetings that 

was about planning non-violent activities or “non-confrontation” would be Brady 

information that needed to be disclosed to give the court and the defense the 

complete context. DCX 215-4, n.6.  

54. At the second trial, Officer Adelmeyer identified defendant Webber as 

being present at a meeting he attended, but he did “not know which meeting it was.” 

DCX 155 at 169-70; Tr. 342-43, 360 (Downs). His attorney, Downs, “was animated” 

that Adelmeyer “should not be able to identify” Webber unless he could say which 

meeting “because some of them were more peaceable, and others might discuss more 

aggression.” Tr. 343. The undisclosed videos showed Webber attending one of the 

Action Camp training classes on January 14, 2017, the same day Adelmeyer 

attended. Tr. 362-63 (Downs). There, trainers were discussing “de-escalation” and 

“peacekeeping” for the Inauguration direct actions. Tr. 133-34 (Kropf). At other 

sessions on the same day, trainers similarly instructed protesters about de-escalation 

and discussed how protesters should plan to contact the police “if a Trump supporter 
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showed up with a gun.” Tr. 274-77 (Kropf); DCX 168-2 (reporting violence to the 

police).  

55. This evidence was “directly contrary” to the government’s theory that 

defendants were planning violence, destruction, and provocation with the police. 

Tr. 125-26, 134-35 (Kropf). As Ms. Kropf testified, “I would have hammered the 

jury on this.” Tr. 135. It was also directly exculpatory of Webber. The government 

alleged his misconduct was participation in planning, but the government was in 

possession of video evidence that his planning and preparation included DisrupJ20’s 

training classes for de-escalation and non-violent protesting at the Inauguration 

events. Tr. 365, 379, 398 (Downs). 

56. In addition, the “clipped” footage of the Project Veritas operative 

discussing IWW members not knowing about “upper echelon” stuff was at least 

potentially exculpatory information for Webber, who was a member of IWW. 

It suggested he was not part of any “upper echelon” decisions and distanced him 

from the conspiracy allegations. Tr. 328, 344-45 (Downs); DCX 166 at 145-47; 

accord RX 35 at 51, 53 (“Black Bloc can be both violent and non-violent”), 74 (“I 

do find that it’s a Brady violation”) (Morin). 

57. The videos Pemberton created of the January 8 Spokes Council meeting 

were limited to just a “breakout” for the Anti-Capitalist march meeting. The 

government’s disclosure was therefore one part of one meeting from the Project 
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Veritas hard drive, which omitted the complete January 8 meeting and omitted the 

rest of the videos showing Action Camp and Spokes Council meetings. The 

government therefore used the video segments to “demonstrate planning” without 

disclosing the full context of the January 8 meeting or the existence of videos of 

“other meetings that were more peaceful.” Tr. 380-81 (Downs); RX 35-65. Plus, 

Respondent represented that there were no undisclosed edits, yet Pemberton had 

edited out the Project Veritas, “upper echelon” telephone call, and he edited out 

footage that was inconsistent with Adelmeyer’s ability to authenticate the video. At 

the first trial, the mere existence of undisclosed edits and undisclosed videos would 

have been “very powerful” to “undermine his credibility.” Tr. 150, 154, 252-53 

(Kropf) (difference between disclosed and undisclosed edits). 

58. Adelmeyer was the government’s witness to sponsor and authenticate 

the government’s January 8 videos. Tr. 1115. Pemberton removed footage showing 

Adelmeyer with the SURJ group at the beginning and end of the videos. 

Attachment A. But Adelmeyer testified he could authenticate the specific words 

spoken at the beginning and end. Before admitting the video, Judge Leibovitz 

confirmed that Adelmeyer was “listening carefully enough” to confirm the “first 

three pages” of the video transcript. The undisclosed footage would have impeached 

that testimony because it showed at the beginning of the video, Adelmeyer was with 
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the SURJ group, 20-30 feet away, which he said was too far to hear. DCX 78 at 61-

63, 75-79, 82-83, 90, 108. Attachment A. 

J. Through the first trial, Respondent withheld information about Project 
Veritas’s involvement and the existence of undisclosed footage.  

59. In September 2017, Respondent disclosed videos from only three 

DisruptJ20 meetings: (i) the four “Planning Meeting Video” segments, (ii) a video 

of a December 29, 2016 meeting about “Deploraball,” and (iii) a “Cantu” video taken 

in New York that related to defendant Aaron Cantu. Tr. 1017. 

60. On October 10, 2017, Respondent requested a protective order to 

prevent the defense from publicizing or posting online “non-public” videos, which 

focused mostly on police body-worn camera but also included “third party” videos 

from planning meetings. DCX 55-66. She did not disclose that the government was 

in possession of undisclosed videos of DisruptJ20’s planning meetings. Id. Judge 

Leibovitz specifically denied Respondent’s request for a protective order for the 

non-law enforcement videos of planning meetings because “[i]t’s a video of events 

that happened in a place where nobody had a reasonable expectation of privacy.” Id. 

at 67-68, 93-94; Tr. 988-89 (Kerkhoff). 

61. The next day, defendant Macchio requested the identities of the 

“person(s) who recorded each video produced (or that will be produced)” pertaining 

to “the planning of protests relating to the Inauguration or pre-Inauguration Events.” 

DCX 56 at 4-5. Id. She requested the identities of all persons at the meeting, if 
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known, and she also requested “a complete, accurate, and unedited copy” of each 

video, and “a complete explanation of how each such video was redacted or edited, 

where applicable, and how the Government came to be in possession of each such 

video.” Id.  

62. Respondent “decline[d] to provide [] any information about who 

recorded the meetings or the circumstances under which they were recorded.” 

She also did not provide a “complete” or “unedited” copy of the videos or explain 

how the government obtained and “edited” them. DCX 59 (No. 8).  

63. A week later, Respondent replied to several inquiries about what 

redactions the government made to its videos: “The only redactions/edits that have 

been made by the government to any videos that are on those two portals are to the 

“Planning Meeting 1” video – (in which the first part of the video was edited out to 

remove the identity of the individual who wore the video equipment), and “Planning 

Meeting 3 video” – (in which a portion of the video was cropped to conceal the 

identity of an undercover officer.” DCX 63 at 1-2. 

64. On October 31, 2017, the defendants from the first trial group moved 

to exclude the “Deploraball” video, the four January 8 “Planning Meeting Video” 

segments, and the “Cantu” video. DCX 65. The defense shared their belief that the 

videos came from Project Veritas, did not “reflect the full meetings,” and appeared 

“to have been edited.” DCX 65 at 2-4. Id. at 3. The defense noted that Respondent 
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had “refused to provide information on the ‘chain of custody’” and whether the 

videos “were edited” in a “misleading and prejudicial way.” Id. They argued that the 

rule of completeness prohibited admitting the videos “out of context,” which would 

“misrepresent[] the whole of the statement by only introducing part of it.” DCX 65 

at 5-6, n.10.  

65. Respondent made no further pre-trial disclosures about the videos of 

planning meetings in her possession. Tr. 104-05, 07 (Kropf).  

66. During Adelmeyer’s testimony at trial, defense counsel questioned the 

source of the video: 

MS. HEINE:  The Government hasn’t identified who.  
 We believe it was provided by – 
 

MS. KERKHOFF: Objection. Who provided it is irrelevant. 
 

DCX 78 at 71. 
 

67. Defense counsel proffered that they believed the video came from a 

biased organization, which made the video “particularly susceptible to manipulation 

and adulteration” because the organization had “a motive to bring this group down 

and therefore motive to possibly adulterate the video,” and the video itself was “not 

the full, complete meeting, and there have been some redactions.” DCX 78 at 72-74. 

68. Respondent admitted she had not disclosed the “identity of the tapers,” 

offering as a false post hoc rationalization that no one “ever asked.” DCX 78-74. 

Judge Leibovitz asked, “have you disclosed the nature of the organization?” Id. 
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at 75. Respondent confirmed, for the first time, that the videos were filmed by 

Project Veritas. Id.; Tr. 104-05 (Kropf). 

69. Respondent assured the court that—except for redacting the identities 

of Adelmeyer and the Project Veritas operative—there was “no evidence to indicate 

that anything was edited or clipped” from the January 8 videos. DCX 78 at 61-62, 

64, 75-76, 79. She also said that during discovery, “We gave them the full entirety 

of those videos from that day.” Id. at 80. Respondent did not disclose that she 

withheld the earlier January 8 video segments showing the general assembly part of 

the meeting, including Petrohilos’s announcements about the march. Id.  

70. On cross-examination, Adelmeyer admitted to Project Veritas’s bias 

against “left-leaning individuals or organizations” and reputation for “splicing 

videos together” and “leaving out material information.” DCX 79 at 49-52, 56.  

71. Respondent attempted to have Adelmeyer testify about reporting to 

MPD his belief based on attending planning meetings where individuals discussed 

there would be “damage to property” at the Anti-Capitalist march, and defendants 

objected to hearsay. Id. at 78-79. Judge Leibovitz noted that the cross-examination 

created a potential “inference” that “the plan itself, apparently, was just to have a 

nonviolent protest.” Id. at 82. She explained that because “this is a conspiracy case,” 

and the defense was pursuing a strategy “to make this about nonviolent, protected 

activity,” the government should be allowed to correct that “misimpression” and 



26 
 

establish that the police did not expect the Anti-Capitalist march to merely be a 

nonviolent protest. Id. at 83, 85. Instructing the jury that the testimony was not for 

the truth of the matter asserted, she allowed Adelmeyer to testify that he believed 

and reported to his supervisors based on his overall “participation in meetings,” that 

“there were individuals” in the Anti-Capitalist group who planned to “engage in 

destruction.” Id. at 87-88.  

72. Respondent called Pemberton to testify and rebut defense counsel’s 

suggestion “that MPD failed to take steps to verify the authenticity as well as the 

accuracy and non-editing of the video.” Id. at 34-35, 38. Judge Leibovitz ruled that 

Respondent could show that the government “took steps to make sure that the thing 

was correct.” Id. at 43. 

73. Pemberton testified that he contacted Project Veritas for “raw, unedited 

footage” of the Petrohilos-led meeting, and it provided “a hard drive which 

contained hours of video that they had obtained through their investigation” and had 

“individual files of what appeared to be a number of meetings” with “segments of 

video” for each “file.” DCX 84 at 31-33. He said he received four video segments 

of the January 8, 2017 meeting and that three segments “capture the actual meeting 

itself” as opposed to the “before and after.” Id. Respondent asked if he edited 

“anything else in the videos” other than redacting the identity of the Project Veritas 
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operative at the beginning and Adelmeyer “in the latter part.” Pemberton testified, 

“No. Not at all.” DCX 84-31 at 50-51.  

74. Respondent did not disclose that she had seven video segments from 

January 8, but she withheld the segments showing the general assembly. Id. 

75. Defense counsel were unaware that the government had in its 

possession relevant videos of the rest of the January 8 meeting and planning related 

to DisruptJ20’s “D.C. actions” for the January 20, 2017 Inauguration. See Tr. 111-

12 (Kropf); Tr. 354 (Downs); DCX 117-6. 

K. After the first trial, Respondent still did not disclose the full extent of the 
government’s edits or the existence of the undisclosed videos.  

76. All six defendants in the first trial were acquitted in December 2017. 

Tr. 448 (Austin). 

77. In January 2018, the government voluntarily dismissed all the 

remaining cases, except for 59 defendants, who were purportedly the most culpable, 

which included defendants who engaged in violence or participated in planning. 

DCX 97 at 3-4. 

78. Defense counsel for the remaining defendants sent additional discovery 

requests about the disclosed videos. See, e.g., DCX 103 (2/15/2018). Defense 

counsel repeated the earlier requests for the “identity of the person(s) who recorded 

each video” and a “complete, accurate, and unedited copy.” Id. at 1-3. They also 
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asked for detailed information about “any edits or redactions” made by the “AUSA’s 

office and/or MPD.” Id. 

79. On March 11, 2018, Respondent produced an “unclipped” version of 

the previously disclosed Cantu video titled “Aaron Cantu Conversation.” DCX 185. 

The version produced before the first trial had been clipped by Pemberton. Id.; DCX 

105 at 6-7, 12. Respondent posted the video in a new discovery folder on USAfx 

without disclosing that it was a more complete version of the previously produced 

Cantu video. Id.; Tr. 860-61; cf. DCX 63 (representing no edits). 

80. On March 30, 2018, defense counsel for the “planners” group, 

including Petrohilos, filed a motion to compel additional discovery about the 

government’s January 8 videos and a motion to strike the disclosed January 8, 

Deploraball, and Cantu videos. DCX 110, 111.  

81. The motion to compel noted that January 8 videos were “not the 

original video files delivered to the United States,” and the government had not 

responded to their requests for information about how the “disclosed files were 

produced from the original recordings.” DCX 110 at 2-3. Given Project Veritas’s 

involvement, the motion argued that this information was “vital to the Defendants’ 

ability to properly assess the integrity” of the videos and “detect the possible 

existence of undisclosed edits, missing frames, or other anomalies….” Id.  
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82. The motion to strike noted that defendants had discovered online audio 

recordings “from the beginning” of the January 8 meeting. DCX 111-3; DCX 112. 

Defense counsel therefore requested that “[i]f the government is in possession of a 

complete video, the Defense, or the Court, in camera, should be able to make the 

determination of the admissibility of the video in its entirety pursuant to the Rule of 

Completeness.” DCX 111 at 3-4. 

L. Respondent made material misrepresentations and omissions before the 
second trial.  

83. By the motion hearing on April 6, 2017, Respondent had not made any 

further disclosures about the government’s videos. The proceedings were part of the 

trial readiness hearing for Petrohilos’s trial group, which was scheduled for trial on 

April 17 but was later continued to June 4. At the hearing, Judge Morin addressed 

the motion to compel, which was “primarily” about “a video of the planning 

meetings.” DCX 115-8. He asked Respondent for “the government’s position on 

what they have and what’s available to them.” DCX 115-8. Respondent said that 

Pemberton requested “unedited video” from Project Veritas, “[t]hey provided 

unedited video,” and “[w]e posted the video.” Id. at 8-9. 

84. After Judge Morin asked what basis Respondent had to represent that 

the video was unedited, she proffered: “The only editing that was done by my office” 

was to cut the “beginning” to redact the face of the Project Veritas operative and to 
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“crop out the undercover’s face” after the breakout. Id. at 9-10. Otherwise “the 

defense has the exact video we have.” Id.; DCX 115-12. 

85. Judge Morin asked, “you don’t have any other presentation of that 

meeting other than what’s been provided to you?” Respondent said, “Correct.” 

DCX 115-10. Referring to the four disclosed video segments, Respondent said, “We 

have this, it’s how we received it.” Id.  

86. Defense counsel asked for the “original video files that were introduced 

to the government.” DCX 115-12. Judge Morin twice noted that Respondent had 

represented that she had “turned over all the video that they have received to you.” 

DCX 115-17; DCX 115-12 (“Am I misunderstanding what the government’s 

saying?”). Respondent did not correct the court’s understanding. Id. Defense counsel 

raised that at the very least, the two “cropped” portions had not yet been turned over. 

DCX 115-17. 

87. Ultimately, Judge Morin ruled 

I’m going to order the uncropped or the cropped portions be turned over 
to the defense. And again -- let me just put a formal order here and it’s 
not to suggest -- I doubt the government’s representations. It’s -- you 
are officers of the Court, but I am ordering you, the entirety of whatever 
is in the government’s possession to be turned over to the defense. 

DCX 115-19 (emphasis added). 

88. Based on Respondent’s representations, Judge Morin and defense 

counsel were “operating under the assumption that” Respondent had disclosed all 
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the videos she had “concerning this matter except for the two cropped pieces from 

the January meeting.” RX 35 at 58; Tr. 332 (Downs). 

89. At the same hearing, Respondent sought permission to admit statements 

that Adelmeyer allegedly overheard at a January 14 Spokes Council meeting and a 

smaller, January 18 orientation meeting at someone’s house that was specific to 

Adelmeyer’s SURJ affinity group. Tr. 743 (Kerkhoff); DCX 114-4; DCX 115 at 77-

82; 90-92. Judge Morin told her: “if there were statements about nonconfrontation, 

nonviolence, that I mean, obviously, I'm not telling you anything new, but…I’m just 

saying from the Court’s point of view, the entire context of what [Adelmeyer] 

overheard has to be provided to the defense” under the “doctrine of completeness, 

Brady, if there was discussions about nonviolence, all that has to be put in a context 

where the defendants and the court can understand it.” DCX 115-90. Judge Morin 

reserved ruling on the admissibility and told Respondent: “I do want you to flush 

that out even to the point of producing backup documents” as part of a “robust 

proffer.” Id. at 91-92. 

90. On April 12, 2017, Respondent disclosed to defense counsel the seven 

video segments the government had received of the January 8 meeting in the 

government’s possession, including the three previously undisclosed video segments 

of the general assembly portion of the meeting. RX 30. She did not, however, 

disclose that the government had also received from Project Veritas videos from 
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DisruptJ20’s January 14 Action Camp training classes and January 17 Spokes 

Council meeting. Id.  

M. Respondent suppressed information about the undisclosed Action Camp 
and Spokes Council videos.  

91. The second trial before Judge Knowles began on May 16, 2018. 

DCX 154.  

92. On May 21, Respondent called Adelmeyer to testify to the authenticity 

of the January 8 videos. DCX 155-142. She also had him testify about attending “a 

number of meetings” for DisruptJ20 and “at least three” that he recalled where the 

Anti-Capitalist Bloc was discussed, which included discussions of property 

damage. Id. at 159, 163; DCX 73.   

93. The next day, defense counsel from Petrohilos’s group filed a motion 

for Brady sanctions based on discovering the undisclosed edit to the end of the 

January 8 videos, when the Project Veritas operative said of the IWW organizers, 

“I don’t think they know anything about upper echelon stuff.” Defense counsel filed 

similar motions later that night. RX 34; DCX 157. Defense counsel received the 

complete video for the first time in the April 12 production but only discovered the 

edit on May 22. RX 35-65.  

94. On May 23, 2018, Judge Morin held in the parallel discovery 

proceedings that the undisclosed “upper echelon” footage was a Brady and Rule 16 

violation, but he reserved ruling on a sanction pending the government’s ability to 
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cure any prejudice by making the Project Veritas operative available to the 

defendants. RX 35 at 74-75. 

95. Respondent had Pemberton arrange a meeting between defense 

counsel and the Project Veritas operative, who was identified only as “Matt.” 

Matt informed the defendants that he recorded many more DisruptJ20 meetings 

than just the January 8 meeting, including at “Action Camp,” which was significant 

to Downs because she understood her client had attended. Tr. 352-53, 360 (Downs).  

96. The next day, defendants in the second trial, which was proceeding 

simultaneously, were scheduled to complete their cross-examination of Pemberton, 

the government’s last witness. DCX 166-2. Judge Knowles asked about defense 

counsel’s meeting with “Matt, the videographer.” DCX 166-5. Defense counsel 

disclosed that Matt revealed that he and other operatives filmed “that January 8th 

meeting, ” a “January 14th meeting at American University,” and two “planning 

meetings” in “houses,” like the “planning meeting at someone’s house” that 

Adelmeyer testified about. In addition, defense counsel said that Matt “does not 

recall any discussion about property damage at any of those meetings he attended.” 

DCX 166 at 8-10. 

97. Downs noted that this new information was particularly important to 

her client since Adelmeyer had testified that he saw Webber at “a meeting,” and 

these Project Veritas videotapes apparently included “a meeting at American 



34 
 

University, where [her] client was,” so this information was relevant as to “what 

part of those meetings, if he was at a breakout session discussing peaceable 

protests.” DCX 166 at 13-14. 

98. Respondent disclosed and described the remaining undisclosed Project 

Veritas videos in her possession. She told Judge Knowles, “We have no other 

videos from January 8th from Veritas. No other audio recordings from January 8th. 

We have nothing.” To the contrary, Respondent also withheld a Project Veritas 

summary form that would have revealed that she had audio recordings from the 

January 8 meeting. Tr. 1092-93. She also said, “We have no recording, audio or 

otherwise, of any other planning meeting or breakout session on the Anti-Capitalist 

Bloc.” She proffered that Project Veritas provided: “a meeting in New York that 

discussed the Cuban Revolution;” “discussions of a de-escalation workshop about 

Islamophobia and how to combat hate crimes;” and “a workshop on digital 

security.” DCX 166 at 15-16, 18, 159. At the end of the hearing, Respondent 

proffered: 

I will repeat, again. I don't have -- if there are eight operatives and 
they’re all filming and they went to multiple days, I don't have very 
much of that. I have a meeting in New York where people are 
discussing socialist videos. We have some breakout sessions at -- for 
de-escalation and digital security. We have some walking and sitting 
on a park bench at a campus. I mean, I don't have this mass trove that 
they think exists. 
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Id. at 172. Respondent did not disclose the de-escalation breakout sessions 

were from Action Camp or that the government was otherwise in possession 

of undisclosed videos of Action Camp training classes and Spokes Council 

meetings. Id.  

99. Judge Morin, who was handling the pre-trial hearing for the third trial 

group asked the government for an email with a written summary of any undisclosed 

Project Veritas videos with an explanation for why they were not disclosed. Tr. 766-

67; RX 37 at 141-42. 

100. Respondent prepared a written summary of the undisclosed videos but 

knowingly deleted relevant information from her disclosure before sending it to 

Judge Morin. DCX 168, 170, 171; Tr. 972. For example, she deleted a reference to 

another “break-out session for role-playing and practice how to de-escalate,” which 

was separate from an “Islamaphobia” de-escalation class she described. DCX 171-2 

(No. 3). She deleted, “if you see violence, you should report it to the ACLU and 

sometimes to law enforcement.” Id. She deleted that one of the videos “end[s] with 

a phone conversation between the videographer and a third person.” Id. (No. 4). In 

her description of a meeting where a “block” was discussed, she deleted a reference 

to “break[ing] out into clusters of affinity groups to choose a spokesperson for a 

spokes council.” Id. (No. 6). This last video was in fact a January 17, 2017 Spokes 

Council meeting that discussed the Anti-Capitalist bloc. But it was never disclosed, 
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and Respondent deleted the information that revealed it to be a Spokes Council. Id.; 

DCX 238 at 42-43, 45; DCX 237 (FNPJ0934_20160506174951) (19:10:18-

19:12:56; 19:18:25-19:18:51).  

101. The next morning, Respondent intentionally sent her (edited) summary 

disclosure only to Judge Morin and the defendants in the third trial group. She did 

not send it to Judge Knowles or the defendants currently in trial who were 

conducting their charge conference before closing arguments. DCX 173 at 136-37.  

102. In the second trial, Downs again raised that she did not know what 

videos were in the government’s possession, which she said was directly relevant to 

where her client was at Action Camp and if that was where “Adelmeyer saw him.” 

DCX 173 at 45-47. Respondent made another representation about the videos she 

had not produced, saying they were “videos of individuals in New York discussing 

political views and socialism and Cuban revolution and saying that, you know, 

protesting Trump might be a good thing.” DCX 173-51. She said: 

I have represented to the Court as an officer of the Court what is on 
the other videos. We have nothing else from Matt. We have 
nothing else recorded by Matt. We have nothing else. No videos that 
are of the meetings Officer Adelmeyer attended with the exception 
of the planning meeting, and we’ve produced all seven segments of 
those videos in full. 

 
She did not disclose that some of the videos were from Action Camp, and she 

argued, “We oppose counsel’s desire to now further investigate that people 
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who were recording things…might have information and we would like to see 

where that is.” Id. at 52.    

103. After an afternoon trial break, defense counsel in trial before Judge 

Knowles received the (edited) summary from defense counsel who were before 

Judge Morin. DCX 173 at 135-36; Tr. 357-58, 371 (Downs).  

104. On May 31, 2018, Judge Morin ruled that Respondent’s failure to 

disclose the complete January 8 videos and the videos from Action Camp constituted 

a Brady violation. As a sanction, he dismissed the Conspiracy to Riot charge count 

and precluded the government from going forward on any theory of co-conspirator 

liability. RX 41 at 15-16, 35-37. 

105. The defendants in the second trial group renewed their motions for 

sanctions and for a mistrial. Judge Knowles deferred ruling and allowed the case to 

proceed to jury deliberations, which ultimately resulted in an acquittal for Webber and 

mistrials for his three co-defendants. The government voluntarily dismissed the 

three remaining defendants with all remaining cases on July 6, 2018. DCX 177 at 4-

5, 91, 189; Tr. 431 (Downs); DCX 202; DCX 223 at 5, n.1. 

N. Respondent suppressed information about Pemberton’s misidentification 
of defendant Cassandra Beale.  

106. Cassandra Beale attended the Anti-Capitalist march with her boyfriend. 

Tr. 446-49. Roy Austin represented her. Tr. 443. 
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107. During the April 25, 2017 grand jury presentation, Respondent asked 

Pemberton to identify defendants who attended the January 8 planning meeting. 

DCX 22 at 27-29. He correctly identified some defendants, like Petrohilos, but he 

misidentified someone else as Beale. Id. 

108. In May 2017, Respondent told Austin at a discovery conference that the 

government identified Beale on the January 8 meeting based on the government’s 

videos from that meeting. RX 62-36; Tr. 515-17. 

109. In September 2017, Austin moved to suppress any identification 

evidence. His client’s trial was not scheduled until May 2018, so there was no 

immediate suppression hearing. Tr. 517-19; DCX 142-1. 

110. In January 2018, the government dismissed its case against Beale’s 

boyfriend, but not her. DCX 97. 

111. On February 6, believing that Beale’s case was not dismissed only 

because she was misidentified, Austin moved the court to hold the suppression 

hearing early because, without the identification, there was no case against Beale. 

Tr. 459; DCX 143 at 2-3.  

112. Upon receiving the motion, Respondent asked Pemberton to check his 

identification, and Pemberton discovered he had misidentified Beale. RX 62-36; id., 

n.44. This was at least Pemberton’s second misidentification. After discovering the 

first misidentification, Respondent “immediately” disclosed it. Tr. 809-10.  
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113. At the first trial, Judge Leibovitz ruled that Pemberton could not make 

in-court identifications based on his review of videos of the march. Instead, she 

limited his testimony to identifying unique items, and features, such as “Shoes, 

pants, jacket, hat, hair, height, weight, stature, gait of the individuals.” The 

government was allowed to argue the identification based on the features he 

identified, but Pemberton was not allowed to make in-court identifications. See, e.g., 

DCX 84 at 22-26, 27-29; DCX 85 at 226-27.  

114. Respondent’s opposition to Beale’s motions argued that Pemberton was 

not going to make an in-court identification of Beale. “Consistent with” Judge 

Leibovitz’s rulings at the first trial, any identifications were “for the jury to decide;”  

so there was “no identification to suppress.” DCX 144-2. She did not disclose 

Pemberton’s misidentification. Id. 

115. Respondent also argued that Beale was “not situated any differently 

than the remaining 58 defendants.” Id. at 2-3; Tr. 464-65. Respondent had in fact 

proceeded against Beale solely based on Pemberton’s erroneous identification. 

RX 62 at 37-38. Participation “in planning” was one of the criteria she used to 

determine the most culpable defendants. DCX 97-3. If Pemberton had not identified 

Beale as present at the planning meeting, Respondent would have dismissed Beale 

when she dismissed her boyfriend’s case. RX 62-37. 
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116. Judge Morin granted Austin’s motion and held a suppression hearing 

on February 9, which was handled by AUSA Rizwan Qureshi. DCX 145. Austin 

asked the court to preclude the government from presenting “any evidence that Beale 

was at the planning meeting.” DCX 145-4. Judge Morin did not rule, but he made a 

“practical request” to Qureshi and Respondent to “take another look” at what Austin 

said about Beale’s non-attendance of the January 8 planning meeting. Id. at 9-10.   

117. After a week, Austin asked if the government had “had another 

opportunity to review the evidence purporting to show Ms. Beale at the planning 

meeting.” DCX 146-2. Respondent replied that Austin “never bothered to ask” if the 

government still believed it was Beale on the video, saying, “Earlier in the case, we 

did think it might be her but later identified” that as another person. DCX 146-1. 

118. Afterwards, Austin filed motions for Brady sanctions and to dismiss the 

indictment for vindictive or selective prosecution. Tr. 467, 469; DCX 150. Austin 

argued that by not disclosing the government’s misidentification, Respondent 

withheld exculpatory information, and Beale’s case should be dismissed like her 

boyfriend’s. Id.  

119. Respondent filed an opposition to Beale’s motions. DCX 150. 

Respondent repeatedly characterized the government’s misidentification as her 

“personal belief,” which she argued was “not evidence.” Id. at 2-5. She also claimed 
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that her personal belief “did not form the basis of any identification that was relied 

upon by the Grand Jury.” Id.  

120. Because Respondent knew Pemberton had originally identified Beale 

at the planning meeting when they met with Austin in May 2017, and she knew that 

Pemberton was the only grand jury witness, she knew that Pemberton was the only 

witness who could have testified to the grand jury about which defendants appeared 

on the January 8 “Planning Meeting Video.” Tr. 1054-56, 1113 (Kerkhoff). 

Respondent claimed at the disciplinary hearing that she forgot about the April 25, 

2017 grand jury presentation and mistakenly did not order or have that transcript. 

The April 25 grand jury presentation, however, was when Respondent presented the 

video to the grand jury and had Pemberton identify Petrohilos, Beale, and other 

defendants purportedly on the video. It was also the only grand jury presentation of 

the video, and it was the only day Respondent presented evidence to the grand jury 

who returned the April 27 superseding indictment. Id.; DCX 18, 20, 22. 

121.  Respondent had ordered the April 25 transcript before the first trial, 

but the order was rejected because the form had incorrect information. After she 

received notice of the rejection, the transcript was not reordered or otherwise 

obtained. Tr. 797-99; RX 15. 

122. On May 18, 2018, Judge Morin heard Beale’s motions. Respondent 

repeated her assertion that her personal belief about Beale “was never presented to 
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the grand jury.” She argued the jury could “say whether they think it’s her,” but her 

belief as the prosecutor was “something that’s never presented to a grand jury.” DCX 

131 at 28, 31. 

123. Regarding the vindictive prosecution motion, Respondent argued that 

Beale was more culpable than her boyfriend because she texted him about getting 

ski masks at Target, which was true. DCX 131 at 32. The complete texts, however, 

showed her boyfriend was informing her about the plan, which was not to do 

“anything illegal,” making it “highly unlikely we’ll get arrested” since “[y]ou don’t 

need a permit to march in DC.” DCX 286 at 6-7 (Nos. 135-159).  

124. Respondent proffered that after her May 2017 discovery conference 

with Austin “I provided him every video” of the January 8 meeting.  DCX 131 at 

27-28. Judge Morin asked if there was “any piece of evidence” that she had but 

Austin did not, and she replied, “No, Your Honor. He had it.” Id.  

125. At the May 18, 2018 hearing, Judge Morin ruled on Beale’s Brady 

motion, finding the government had not suppressed evidence since Respondent had 

represented that “the evidence was provided to the defense.” He nonetheless ordered 

her to “provide the court grand jury transcripts concerning Ms. Beale and any 

arguments made by the government to the grand jury about whether or not she should 

be indicted.” He took the motion for vindictive prosecution under advisement, and 
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he continued Beale’s case until her pre-trial hearing on July 13, 2018. DCX 131 at 

37-38, 47-48.  

126. The next day, Respondent produced the Jencks material for the May 29 

trial group on USAfx. DCX 133. She knew that she had already “completed the 

Jencks production” for the first trial group, and she claims that she believed at the 

time that she had disclosed “all of the [grand jury] transcripts.” Tr. 1055.  

127. Respondent included Judge Morin’s chambers on her disclosure to the 

May 29 trial group—a group that included Beale until she was transferred to a later 

trial group. DCX 133; DCX 192. Respondent did not copy Austin and Courtney 

Miller, Austin’s associate, whose trial readiness hearing for Beale was now 

scheduled for July 13, 2018. DCX 133. 

128. After Judge Morin’s May 31 sanction findings, AUSA David 

Goodhand, an appellate lawyer, conducted an “independent review” (DCX 217) and 

was responsible for drafting the government’s motion for reconsideration and other 

pleadings to clarify that Respondent did not act in bad faith or intentionally mislead 

the court. Tr. 940-41, 1052-53, 1061, 1065-66, 1099-1101. Respondent provided 

Goodhand the factual predicate for the reconsideration motion, giving him detailed 

factual summaries, answering questions, and providing edits to draft filings. See, 

e.g., DCX 183, 185, 188, 196. 
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129. On June 19, 2018, Austin’s associate, Miller, emailed Judge Morin’s 

chambers and Respondent about whether the government had complied with the 

May 2018 order to produce grand jury transcripts. DCX 192. 

130. On June 20, Judge Morin’s chambers responded that it did not believe 

it had “received the transcripts referenced” in Miller’s email but deferred to the 

government to confirm. Id; Tr. 477-78; Tr. 1053-54. 

131. Respondent claimed that June 20 was she first realized, “we have this 

outstanding issue” because she realized that she had not ordered or produced 

Pemberton’s April 25 transcript. Tr. 1061. By at least that time, she understood that 

her “failure to produce” the transcript was “a violation of the Jencks Act” at least as 

to the defendants at the first trial, which had already ended. RX 62-32; DCX 133; 

Tr. 1055. When asked at the disciplinary hearing about undisclosed Jencks material, 

Respondent claimed that she “didn’t know what” was in the undisclosed transcript, 

and if it was “simply a duplicative statement,” then whether it “falls under the Jencks 

Act is actually questionable.” Tr. 1064.  

132. Respondent asked her administrative assistant to order the April 25 

transcript—“FAST.” RX 43. Her assistant ordered the transcript for return on June 

28. Id. DCX 195 (5 business days). Respondent continued to provide factual 

guidance and edits to Goodhand until the reconsideration motion was filed, but she 

did not tell him about the April 25 transcript. Tr. 1057-58, 1099-1100.  
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133. After receiving no confirmation from Respondent that all grand jury 

transcripts had been produced, Austin and Miller tried emailing her without copying 

Judge Morin’s chambers, about whether she had complied with the May 18 order. 

DCX 192-1. They still received no response. Tr. 479.  

134. On June 28, Goodhand filed the government’s reconsideration motion. 

DCX 200; Tr. 1099-1100. 

135. On July 4, Austin and Miller filed a Motion to Dismiss the Indictment, 

which they emailed to Respondent. The first two sentences of the motion cited that 

the government’s failure to produce grand jury transcripts to Judge Morin was the 

basis for the motion. DCX 201. 

136. On July 6, 2018, the government moved to dismiss all remaining cases, 

including Ms. Beale’s, without prejudice. DCX 202. 

137. On July 11, 2018, Beale moved for the court to reconsider its dismissal 

order and dismiss her case with prejudice, citing her July 6 motion. DCX 203.  

138. Although Respondent ordered the April 25 transcript to be delivered on 

June 28, she claimed that she did not obtain it until July 11, when she emailed her 

assistant, who emailed her a pdf copy. DCX 204; Tr. 1066-67.  

139. But by at least July 11, Respondent knew that the undisclosed April 25 

transcript showed that Pemberton misidentified Beale to the grand jury and that she 

had misrepresented that fact to Judge Morin. RX 62-32.  
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140. On August 27, the government filed a reply in support of the 

reconsideration motion. The first paragraph argued that the record “belies” any 

suggestion that Respondent engaged in a “pattern” of misrepresentations. DCX 207. 

Although Respondent discussed the pleading with Goodhand, she did not disclose 

or discuss with him her failure to produce the April 25 transcript, Pemberton’s 

misidentification of Beale, or her misrepresentations to Judge Morin. DCX 206-3; 

Tr. 1099-1100. 

141.  Respondent assisted Goodhand in preparing to defend the motion for 

reconsideration at oral argument but did not disclose the issues revolving around the 

April 25 transcript. Tr. 1057-58; DCX 211. 

142. On October 12, Goodhand appeared before Judge Morin. He explained 

the government filed the reconsideration to “allay the Court’s concerns about the 

possibility of any misrepresentation” because “we don’t think there was any 

misrepresentation.” DCX 212-8. 

143. On November 9, Judge Morin issued his order on the reconsideration 

motion. He accepted the “government’s explanations and its proffered analysis as to 

why it did not disclose certain matters to the defense” because “at this time,” the 

Court “has no reason to believe that the government had additional malevolent 

motives, such as intentionally suppressing evidence.” DCX 215 at 5-6. 



47 
 

144. On November 20, Respondent wrote to Goodhand and the AUSAs she 

supervised in the case to ask about the “next steps” for the “response(s) that have to 

be filed for the attorneys [sic] fees motions and the other motions that the court 

agreed to extend our response deadline until after it issued its order.” DCX 216. 

145. On December 10, Respondent wrote to Goodhand and told him, “I have 

not been avoiding you.” She said she was following what she understood to be “the 

protocol” because she was “told, early on in this process, that the front office wanted 

to have a separation between your independent review and me.” She said she had 

“no comments/edits on the pleading,” but would gladly talk to him again if the 

“’Chinese wall’ is ever deconstructed.” DCX 217. She still did not tell him about the 

failure to produce the April 25 transcript to Judge Morin, Pemberton’s 

misidentification, or her misrepresentations to Judge Morin. Tr. 1099-1100. 

146. About 40 minutes later, Goodhand filed the government’s Opposition 

to Beale’s and another defendant’s Motions to Dismiss the Indictment with 

Prejudice. DCX 218.  

147. The motion hearing for Beale’s and other defendants’ pending motions 

was set for March 15, 2019. RX 57. A few days before the hearing, Respondent told 

Goodhand about the undisclosed issues concerning the April 25 transcript. Tr. 1100.    

148. At the hearing, Goodhand said he had “some representations” that 

would “significantly truncate these proceedings.” RX 57-5. First, the government 
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was withdrawing its opposition to Beale’s and other defendants’ motions to dismiss 

their cases with prejudice. RX 57-5. Second, the government itself was moving to 

dismiss all defendants’ cases with prejudice. The court granted that motion. RX 57 

at 6, 9. Third, Goodhand disclosed Pemberton’s misidentification of Beale in the 

April 25 transcript, which he explained, “we have recently discovered, as I was 

preparing for this motion hearing today” and emphasized the government was still 

investigating. RX 57-11. 

CONCLUSIONS OF LAW 

Clear and convincing evidence demonstrates that Respondent violated Rules 

3.8(d) & (e), Rule 3.3(a)(1), and Rules 8.4(c), & (d).2 

I. Respondent violated Rule 3.8 (e). 

Rule 3.8 of the D.C. Rules of Professional Conduct recognizes the special 

responsibilities of a criminal prosecutor. As the Court of Appeals has explained, 

“Prosecutors have a critical role in ensuring the fairness of criminal trials. They are 

the representative of the sovereign, whose interest in a criminal prosecution is not 

that it shall win a case, but that justice shall be done.” Vaughn v. U.S., 93 A.3d 1237, 

1253-54 (D.C. 2014) (citations omitted) (cleaned up). Although prosecutors “must 

 
2  Disciplinary Counsel is not arguing the Rule 8.4(a) or Rule 3.4(a), (c), & (d) 
charges, but 8.4(d) encompasses some of the same conduct. See, e.g., Comment [5] 
to Rule 8.4(d) (“failure to obey court orders”).  
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advocate for the government with earnestness and vigor, they also must “assist the 

defense in making its case.” Id. 

 Rule 3.8(e)’s requirements originate from a prosecutor’s Brady obligations 

under Brady v. Maryland, 373 U.S. 83 (1963). Both Brady and Rule 3.8(e) require 

prosecutors to disclose “Giglio information,” which is information that impeaches 

the credibility of a government witness. Giglio v. United States, 405 U.S. 150, 166 

(1972).  Rule 3.8(e) requires disclosure of information that tends to negate guilt even 

if that information is not material under Brady. See In re Kline, 113 A.3d 202, 210-

213 (D.C. 2015). The absence of prejudice is therefore irrelevant to Rule 3.8(e).  

To prove a violation of Rule 3.8(e), Disciplinary Counsel must prove that 

(1) Respondent knew of the information; (2) the information was “objectively 

exculpatory,” i.e., a reasonable prosecutor would know that it tended to negate guilt 

or mitigate the offense; and (3) she “intentionally fail[ed] to disclose” the 

information at a time that use by the defense was “reasonably feasible.” In re Dobbie, 

305 A.3d 780, 793-95 (D.C. 2023).  

Here, Respondent intentionally failed to disclose evidence that she herself 

reviewed for discovery purposes, and she decided not to disclose them. See Dobbie, 

305 A.3d at 794-95 (a prosecutor violates the rule even if she did not act “in bad 

faith” and was “simply mistaken as to the evidentiary significance of the information 
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at issue”) (citing Kline, 113 A.3d at 214). The question is therefore whether the 

undisclosed evidence was objectively exculpatory.  

Given the government’s theory, the exculpatory nature of the videos was 

obvious. Judge Morin only had received Respondent’s (edited) summary disclosure, 

which included a few lines about “de-escalation” workshops. Yet even with that 

limited information, he recognized the exculpatory value and found a Brady 

violation. PFF 53, 56, 104. As all the parties—including Respondent—knew Action 

Camp was where DisruptJ20 recruited and trained protesters to attend their “direct 

action” protests like the Anti-Capitalist march. PFF 46-49. Adelmeyer, the 

government’s only witness to testify about what occurred at the January 8 and other 

DisruptJ20 planning meetings, said he had attended these DisruptJ20 meetings and 

left the meetings expecting there to be violence and destruction based on what he 

heard. PFF 53, 89, 92.  

The undisclosed videos were exculpatory because they contradicted the 

government’s theory that the 300 individuals who were “kettled” acted collectively 

as part of a planned conspiracy for rioting, police provocation, and black bloc 

violence. As defense attorney Sara Kropf explained, she would have “hammered” 

the jury at the first trial with the videos on de-escalation and peacekeeping. PFF 55. 

Accord DCX 215-4 (Morin) (“Such information would be important to a jury’s 

decision whether a defendant was engaging in unlawful behavior or merely present 
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[] exercising his or her First Amendment rights when other persons at the protest 

were engaging in independent criminal activity.”).  

The videos were also directly exculpatory for any defendants who could be 

seen or heard on them, such as Casey Webber. They were evidence of his intent and 

plan to peacefully protest. PFF 53-56, 97, 102. They also undermined Adelmeyer’s 

testimony that Webber attended meetings where aggressive tactics and property 

damage were discussed.   

As an experienced supervisor in the U.S. Attorney’s Office, who was 

responsible for training prosecutors on their Brady obligations, Respondent’s 

assertion that she did not know the exculpatory value of the videos is incredible. 

While attempting to identify the cell phone recordings that were exculpatory, 

Respondent recognized the exculpatory nature of planning for peaceful protesting. 

PFF 41-45. Her rationalization to Judge Knowles that no defendants were present is 

also contradicted by the record. PFF 98. She knew but did not disclose that Petrohilos 

could be seen on the Action Camp videos. Plus, since not all the attendees had been 

identified, it was likely that among the other organizers and protesters were some of 

the other 230+ defendants. They might have been able to testify to their attendance, 

and the videos would have corroborated them. Moreover, Respondent admitted that 

she never reviewed videos to determine whether any other defendants were present. 

PFF 51. Respondent could not blind herself to which defendants could be seen or 
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heard on the videos of DisruptJ20’s planning meetings for de-escalation and non-

violent protesting and then withhold those videos from the defense. See Dobbie, 305 

A. 3d at 793 (“unreasonable lack of knowledge”).  

Although Judge Morin found that Respondent did not act in bad faith, he was 

unaware that Respondent was intentionally deleting information when she edited her 

summary notes before disclosing them. PFF 100. He did not know that the videos 

showed Petrohilos at Action Camp. PFF 51, 98. He did not know that Respondent 

was withholding a document that showed that the government’s audio recordings 

were from the January 8 DisruptJ20 meeting. PFF 98. He did not know that the 

videos had discussions from a January 17 Spokes Council meeting that discussed the 

plan for the Anti-Capitalist march. PFF 100. Each of these facts undermined 

Respondent’s assertions to Judge Knowles and Judge Morin that there were no 

recordings of defendants, no recordings from the January 8 meeting, and no 

recordings about the Anti-Capitalist march. PFF 98-100. Judge Morin also did not 

know when he made his finding that Respondent was still withholding—from both 

the court and AUSA Goodhand—the April 25 grand jury transcript, which 

Respondent knew violated Judge Morin’s May 2018 order and demonstrated that 

she had made additional misrepresentations to the court. PFF 131-147. Thus, 

Judge Morin did not know that when he accepted Respondent’s post hoc 

rationalizations, she was still knowingly withholding information.  
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II. Respondent violated Rules 3.3(a)(1) and 8.4(c). 

Rule 3.3(a)(1) prohibits a lawyer from knowingly making a false statement of 

fact to a tribunal.  Rule 1.0(f) defines knowingly as “denot[ing] actual knowledge of 

the fact in question.  A person’s knowledge may be inferred from the circumstances.”  

Comment [2] to Rule 3.3(a)(1) provides that “[t]here may be circumstances where 

failure to make a disclosure is the equivalent of an affirmative misrepresentation.” 

Rule 8.4(c) provides that “[i]t is professional misconduct for a lawyer to . . . 

[e]ngage in conduct involving dishonesty, fraud, deceit, or misrepresentation.”  The 

term “dishonesty” includes not only fraudulent, deceitful, or misrepresentative 

conduct, but also “conduct evincing ‘a lack of honesty, probity or integrity in 

principle; [a] lack of fairness and straightforwardness.’”  In re Shorter, 570 A.2d 

760, 767-768 (D.C. 1990) (quoting Tucker v. Lower, 434 P.2d 320, 324 (Kan. 

1967)).  “Honesty is basic to the practice of law. . . .  [Courts] must be able to rely 

unquestioningly on the truthfulness of [] counsel.”  In re Reback, 513 A.2d 226, 231 

(D.C. 1986) (en banc) (internal citation omitted).  “Rule 8.4(c) is not to be accorded 

a hyper-technical or unduly restrictive construction.”  In re Ukwu, 926 A.2d 1106, 

1113 (D.C. 2007). This duty is especially important for prosecutors, who are “vested 

with tremendous authority and discretion, and that comes with tremendous 

responsibility for their actions.” Dobbie, 305 A.3d at 808; Rule 3.8(e), cmt. [1].   
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Dishonesty includes not only affirmative misrepresentations but also 

suppression of the truth.  See In re Samad, 51 A.3d 486, 499 (D.C. 2012).  

“Concealment or suppression of a material fact is as fraudulent as a positive direct 

misrepresentation.”  In re Reback, 487 A.2d 235, 239-40 (D.C. 1985), vacated on 

grant of pet’n for reh’g en banc, 492 A.2d 267 (D.C. 1985), adopted in relevant 

part, 513 A.2d 226, 229 (D.C. 1986) (en banc); see also In re Carlson, 745 A.2d 

257, 258 (D.C. 2000) (dishonesty may consist of failure to provide information 

where there is a duty to do so).   

Rule 8.4(c) does not require that a respondent act intentionally; reckless 

disregard of the truth violates the Rule. Ukwu, 926 A.2d at 1113-14. The Board has 

treated Rule 8.4(c) as something akin to a lesser included offense to Rule 3.3(a)(1);  

knowing false statements to a tribunal always violate Rules 3.3(a)(1) and Rule 

8.4(c), but recklessly dishonest statements violate only Rule 8.4(c).  See In re 

Thomas Edwards, Board Docket No. 15-BD-30 at 11-14 (BPR, July 25, 2019) (false 

statements in District Court renewal form violated Rule 8.4(c) but not Rule 

3.3(a)(1)). 

In In re Krame, the Court concluded that the respondent violated Rules 

3.3(a)(1) and 8.4(c) when he intentionally misled two judges to believe he did not 

have time records related to his fee petitions. 284 A.3d 745, 751, 757, 765 (D.C. 

2022). Although the respondent’s proffer that he had not kept time for specific 
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services was technically true, he still violated Rules 3.3(a)(1) and 8.4(c) by not 

disclosing the time records he did have because he understood what the court was 

asking for and withheld it anyway. Id. at 757-58. “That omission amounted to a 

material misrepresentation in violation of Rules 3.3(a)(1) and 8.4(c).” Id. 

Here, by at least the time Respondent was preparing her written summary 

disclosure to Judge Morin, she understood there were significant questions about the 

undisclosed evidence in her possession. She had attended extensive hearings before 

Judge Morin about Adelmeyer’s presence at Action Camp and Spokes Council 

meetings, and the videos from Action Camp had become an important issue for 

Webber’s case in the second trial. PFF 53, 56, 97, 102. But rather than disclose all 

the information, she suppressed further information that she knew would hurt the 

government’s case. She edited her summary disclosure to remove information about 

the relevance of the undisclosed evidence. PFF 100. Then, without providing written 

disclosure to Judge Knowles, she mischaracterized the evidence, piously citing her 

obligations as an “officer of the court.” PFF 98-102. 

Respondent also continued to withhold information that undermined her post-

hoc rationalizations for not disclosing the evidence. She failed to disclose that 

Petrohilos could be seen on the videos. She misrepresented that there were no videos 

of planning for the Anti-Capitalist march. Then, while AUSA Goodhand was 

working to defend her against accusations that she had engaged in a pattern of 
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misrepresentations about the government’s evidence, she withheld from him and the 

court that she had made additional undisclosed misrepresentations about Beale’s 

misidentification and the still-undisclosed April 25 grand jury transcript. PFF 131-

147.  

III. Respondent violated Rule 3.8(d). 

Respondent’s misconduct described above also violates Rules 3.8(d). 

Rule 3.8(d) prohibits a prosecutor in a criminal case from intentionally avoiding the 

pursuit of evidence or information because “it may damage the prosecution’s case 

or aid the defense.” In the second trial, defendants had met with “Matt” and were 

asking for additional information about what was in the government’s possession 

and what additional information could be obtained from Project Veritas. Respondent 

knew that Pemberton was able to contact Project Veritas to request information. He 

had done so to get the original hard drive, to get the Cantu video, and to set up 

meetings with “Matt.” Yet when the defense discovered the existence of additional 

information and videos, she suppressed information about the evidence in her 

possession and the relevance of the videos, and she objected to allowing the 

defendants to investigate further. PFF 102. Objecting to allowing the defense to 

conduct their own investigation while continuing to withhold exculpatory 

information and suppressing information about the evidence in the government’s 

possession that would be relevant to further investigation violates Rule 3.8(d).  
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IV. Respondent violated Rule 8.4(d). 

Rule 8.4(d) provides that “[i]t is professional misconduct for a lawyer to . . . 

engage in conduct that seriously interferes with the administration of justice.”  Like 

its predecessor, DR 1-102(A)(5), Rule 8.4(d) is “a general rule” that is “purposely 

broad to encompass derelictions of attorney conduct considered reprehensible to the 

practice of law.” In re Hopkins, 677 A.2d 55, 59 (D.C. 1996) (citation omitted).  

Comment [2] to 8.4 provides: “Paragraph (d) is to be interpreted flexibly and 

includes any improper behavior of an analogous nature to these examples.” 

To establish a violation of Rule 8.4(d), Disciplinary Counsel must show: 

(1) that the attorney acted improperly, in that she either “[took] improper action or 

fail[ed] to take action when...she should [have] act [ed]; (2) that the conduct involved 

bear[s] directly upon the judicial process (i.e., the administration of justice) with 

respect to an identifiable case or tribunal; and (3) that the conduct taint[ed] the 

judicial process in more than a de minimis way, meaning that it at least potentially 

impact[ed] upon the process to a serious and adverse degree.” In re White, 11 A.3d 

1226, 1230 (D.C. 2011) (internal quotation marks omitted) (quoting In re Owusu, 

886 A.2d 536, 541 (D.C.2005)). The Court has “declined to adopt a scienter 

requirement for [8.4(d)] and concluded that the conduct of [a] respondent…was 

prejudicial to the administration of justice ‘whether [it] was reckless or somewhat 

less blameworthy.’”  Hopkins, 677 A.2d at 60. 
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Respondent violated Rule 8.4(d) by violating her obligations under Rule 

3.8(e) and Brady and by continuing to suppress relevant information from the 

government lawyer who was reviewing her conduct and from the court. She made a 

deliberate choice to withhold information that she knew hurt the government’s case 

and demonstrated her further misconduct, which including suppressing information 

about her failure to comply with Judge Morin’s May 18, 2018 Order. 

This constituted an “improper action” under Rule 8.4(d). As a result, the proceedings 

were improperly delayed, and the responsible government attorney had to discover 

additional undisclosed misconduct on his own—nine months after Respondent.   

RECOMMENDED SANCTION 

 Seriousness of the misconduct and presence of dishonesty. 

Respondents’ conduct was serious. She failed to disclose exculpatory evidence, 

made material misrepresentations and omissions to the court about it, and continued 

to withhold information from the court when her earlier misrepresentations and 

omissions were revealed. The Court of Appeals takes “Brady violations particularly 

seriously” due to their “devasting potential consequences” and also because they are 

“both common and difficult to detect.” See Dobbie. This case highlights the 

difficulty of detecting such violations. Judge Morin and Respondent’s colleagues in 

the government accepted what she told them, understanding she was an officer of 

the court. Facing potential Brady violations, Respondent doubled down to suppress 



59 
 

additional information. She kept information from AUSA Goodhand even as he 

attempted to defend her for withholding information.  

The evidence shows that Respondent exhibited a pattern of shading and 

suppressing the truth. Furthermore, as a supervisor, Respondent would have been 

familiar with her Brady obligations under Vaughn. As the Court has noted, the “U.S. 

Attorney’s Office overhauled their approach to Brady” after the Vaughn opinion was 

issued in 2014. Dobbie, 305 A.3d at 812. Respondent’s misconduct three years later 

thus occurred at a time when the courts were trusting that Respondent was being 

especially open in her discovery. As Judge Morin noted, Respondent “made repeated 

assurances” that she was “engaging in broad disclosure of information” that was 

“over and above” what was required of her after Vaughn. DCX 215 at 6-7. Under 

Vaughn, Respondent therefore had ample opportunity to “correct the court’s [and 

defense counsel’s] erroneous understanding of the pertinent facts.” Id. Yet even after 

Judge Morin issued his opinion, Respondent continued to suppress information 

about her misconduct that she knew was relevant to the pending litigation. PFF 143-

48.   

Prejudice to the client. A federal prosecutor’s client is the “general public,” 

rather than any specific government agency or criminal victim. Dobbie, 305 A.3d at 

811 (citing ABA Standards for Criminal Justice, Prosecutorial Investigations, 

Standard 1.2(b) (Am. Bar Ass’n 3d ed. 2014). Any action by a prosecutor that erodes 



60 
 

the public’s trust in the criminal justice system’s ability to correctly mete out justice 

is therefore prejudicial. Respondent’s conduct, which cast doubt on the reliability of 

that system, thus weighs in favor of a harsher sanction.  

Aggravating and Mitigating circumstances. In mitigation, Respondent 

submitted letters of people who have worked with her about her character for 

truthfulness and responsibility with regard to Brady obligations. These witnesses, 

however, were not subject to cross-examination and are therefore not entitled to 

much, if any weight, especially given that the underlying misconduct involved 

hiding material information and misconduct from colleagues. In addition, there is 

little doubt about the volume of the discovery or the extensive amount of work that 

Respondent performed. This mitigates sanction to an extent. But Respondent herself 

recommended the strategy of charging all the defendants in a conspiracy. Having 

determined to take advantage of the co-conspirator evidentiary rules afforded a 

prosecutor, she assumed the responsibility to ensure that that advantage was not 

abused. She could have met that responsibility by simply disclosing the Project 

Veritas hard drive. Her decision instead to make selective disclosures assumed the 

risk that she would fail to meet her Brady obligations. While prosecuting these cases 

was undoubtedly complicated and time-consuming, that should not offset the fact 

that these disciplinary proceedings could have been entirely avoided had Respondent 

adopted the simple strategy of full disclosure. Finally, Respondent testified at length 
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about the harassment she suffered. It is undisputed that such harassment was 

unacceptable and intolerable. It is not clear it would be a mitigating factor, however, 

considering the purpose of sanctions in disciplinary cases is not to punish. In re 

Reback, 513 A.2d 226, 231 (D.C. 1986) (en banc). 

Similar Cases. 

In Kline, the Court identified the range of sanctions for a single 3.8(e) 

violation to be between a public reprimand and a six-month suspension. 113 A.3d at 

215-16. In Haines, the Board found the respondent violated Rules 1.6(a), 3.8(e), and 

8.4(d), and recommended she be suspended for sixty days. In re Haines, Board 

Docket No. 20-BD-041, at 2 (BPR July 31, 2023).  That matter is currently pending 

before the Court. In Dobbie, the court imposed a six-month suspension for violations 

of Rules 3.8(e), 8.4(c), and 8.4(d) where there were significant mitigating factors, 

including the respondents’ lack of bad faith and the fact their supervisors were partly 

responsible. 305 A. 3d at 787. The Court in that case stayed the suspension based on 

their supervisors’ conduct being a partial cause of the misconduct. Id. at 814.  

The imposition of a six-month suspension, as in Dobbie, is supported. Here, 

Respondent was herself a supervisor, so the justification for a stayed suspension does 

not apply. But the six-month suspension for conduct that involved withholding 

exculpatory evidence and dishonesty is consistent and warranted. In cases of 

negligent misappropriation, for example, there is a presumptive six-month 
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suspension for a lawyer’s mismanagement client funds where the lawyer acted with 

“a good-faith, genuine, or sincere but erroneous belief” that she was appropriately 

complying with her obligations. In re Davenport, 794 A.2d 602, 605 (D.C. 2002). 

Prosecutors who “should know” that information is exculpatory, but fail to recognize 

this, may also have a good-faith belief that they are complying with their discovery 

obligations. Yet, as with misappropriation, this serious misconduct requires a 

substantial deterrent.  

A sanction should make a statement about the judicial system’s intolerance 

for certain misconduct—the moral standards of the judicial community. Even if 

Respondent’s violation of Rule 3.8(e) resulted only from her reckless disregard for 

her obligations to afford criminal defendants a fair trial, that disregard must be 

marked down as intolerable. In terms of discovering the facts, the prosecution holds 

a considerable advantage in terms of knowledge and resources. A defendant’s 

discovery powers are limited, and defendants are frequently entirely dependent upon 

the prosecution’s good faith. Withholding information in the exclusive knowledge 

of the prosecution under these circumstances is intolerable. A six-month suspension, 

consistent with the sanction in Dobbie, is supported by the record here. 
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 Respectfully submitted, 

  

 
 

HAMILTON P. FOX, III 
Disciplinary Counsel 
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SEAN P. O’BRIEN 
Assistant Disciplinary Counsel 

OFFICE OF DISCIPLINARY COUNSEL 
515 5th Street, N.W. 
Building A, Room 117 
Washington, D.C. 20001 
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The unedited “Planning Meeting Video 1” (ending “201302”) shows the 
location of the “SURJ,” “racial justice” breakout, which was separate from the Anti-
Capitalist breakout. See DCX 242 (00:51; 20:13:53): 

 

 
 

It also shows that Adelmeyer is with the SURJ group, facing away from 
Mr. Petrohilos and the Anti-Capitalist group. Id. (00:56; 20:13:58):  

 
 

 
At the first trial, Ms. Kerkhoff disclosed, and Adelmeyer testified, that he 

could hear only “portions” of what was said at the Anti-Capitalist breakout because 
he was moving between groups and observing a different breakout group 20-30 feet 
away. See, e.g., DCX 78 at 63, 68, 90-91. Adelmeyer said for the portions he was 
with the other breakout, he could not hear what Petrohilos was saying. DCX 79 at 
45-46. (He did not disclose he was specifically monitoring the SURJ group.)  
 

At the second trial—after Kerkhoff was required to disclose the unedited 
footage—she had Adelmeyer confirm that SURJ was the “particular affinity group” 
that he was monitoring during his undercover operation. DCX 115-83; Tr. 950; DCX 
155 at 166, 209. 

 
 

Dylan Petrohilos 

SURJ 

SURJ UCO Adelmeyer 

Dylan Petrohilos 

Anti-Capitalist March 
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The unedited “Planning Meeting Video 3” (ending “204911”) shows that as 
the Anti-Capitalist breakout ends and the camera pans around, Adelmeyer is still 
with the SURJ group. See DCX 242 (06:49; 20:56:01): 
 

 
 
06:42-07:29 (20:55:54-20:56:41): 
 

     
 
 

The edited videos for “Planning Meeting Video 1” and “Planning Meeting 
Video 3” clipped the footage of Adelmeyer at the beginning of the Anti-Capitalist 
meeting and cropped the footage of Adelmeyer as the breakout ends. DCX 243.

UCO Adelmeyer 

SURJ 
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